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FEDERAL RESERVE BANK UPHELD SENDING CHECKS 
DRAWEE FOR COLLECTION 


used quite generally held that was negligent act for 
collecting bank send checks direct the drawee banks for collec- 
tion. was regarded improper make the debtor (drawee bank) 
the agent the creditor (owner the check) the very matter 
collecting the debt. 

The regulations the Federal Reserve Board, however, (Regula- 
tion series 1924) authorize the Federal Reserve Banks, col- 
lecting checks, forward the checks direct the drawee banks and 
receive payment cash bank draft. 

recent decision the Chancery Court Davidson county, 
Tenn., Louisville Nashville Railroad Co. Nashville Branch the 
Federal Reserve Bank Atlanta, held that this regulation 
valid and has the force and effect statute and that persons deal- 
ing with member banks the Federal Reserve System are chargeable 
with knowledge its existence. This changes the law Tennessee, 
least far collections made through the Federal Reserve Sys- 
tem are concerned. 

appeared that the agent the plaintiff railroad company 
Springfield, Tenn., accordance with his usual custom, deposited 
money received the regular course business, the People’s 
Bank Springfield for which the bank issued checks pay- 
able the railroad These cashier’s checks the agent de- 
posited the defendant American National Bank Nashville, Tenn. 
The latter sent the cashier’s checks the other defendant, Nashville 
Branch the Federal Reserve Bank Atlanta and this bank for- 
warded them direct the People’s Bank which they had been 
issued. checks were received the People’s Bank but failed 
without having remitted. 

stated, was held that the defendants were protected 
the Federal Reserve Regulation already referred and that they 
were not liable the plaintiff. The following quoted from the 
court’s opinion: 
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citizen the state deals with Federal agency and em- 
ploys that agency transact any business within the scope its au- 
thority, his rights growing out the contract employment are gov- 
erned and determined by. the law establishing that agency and directing 
its operation. This true, otherwise situation would presented 
where Federal Reserve Banks, though authorized law send checks 
for collection direct the drawee bank, could not follow such practice 
Tennessee without being guilty negligence and subjected suit 
for doing exactly what the federal law empowered them do. 

Federal Reserve System can not shackled this manner 
and its member banks rendered impotent business according 
the law creating the system and regulations lawfully adopted for 
their operation. the Davis Elmira Savings Bank (161 
275), Mr. Justice White said: 

banks are instrumentalities the Federal Govern- 
ment, created for purpose, and such necessarily subject 
the paramount authority the United States. follows that at- 
tempt state define their duties control the conduct their 
affairs absolutely void, whenever such attempted exercise au- 
thority expressly conflicts with the laws the United States, and 
either frustrates the purpose the national legislation, impairs 
the efficiency these agencies the Federal Government discharge 
the duties for the performance which they were created. These 
principles are and are sanctioned repeated adjudications 
this court.’ 


RIGHTS OWNER WHERE BONDS LEFT WITH BANK FOR 
SAFEKEEPING ARE CONVERTED 

Where Liberty Bonds, left with bank for safekeeping are wrong- 
fully converted the bank and the proceeds the bonds are dis- 
sipated that the funds coming the hands the receiver, upon 
the bank’s failure, are not the owner the bonds not 
entitled preferred claim the assets the bank. Leach, Supt. 
Banking, Sanborn State Bank, Supreme Court Iowa, 212 
Rep. 694. 

appeared that, December, 1919, the Sanborn State Bank 
wrote its safety deposit box holders stating that, owing the risk 
holdup and robbery, the bank would longer responsible for 
the contents the boxes. The bank suggested that permitted 
send its depositors’ Liberty Bonds Chicago for safekeeping. 
number depositors (the claimants this case) agreed this 
and their bonds were accordingly sent bank Chicago for safe- 
keeping. Each owner was given receipt showing the amount 
bonds deposited but not giving the serial numbers the bonds and 
record such numbers was made. 
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The Sanborn bank also sent the Chicago bank many bonds other 
than those belonging the claimants. During 1920 and thereafter the 
bonds were, without the claimants’ consent, either sold and the pro- 
ceeds the Sanborn bank’s account the Chicago bank, 
pledged the Sanborn bank security for loans. July 17, 1924, 
the Sanborn bank closed its doors and the Chicago bank sold what 
bonds had hand and applied the proceeds the satisfaction 
the Sanborn bank’s indebtedness. 

holding that the claimants were not entitled preference 
the assets the Sanborn bank, the court said: 


quite apparent, from study the condition this bank 
for period years intervening from the time the deposits 
the bonds these claimants the closing the bank, there was 
great depletion the assets the bank. was financial toboggan 
slide for the Sanborn bank. also apparent that the record does 
not show the separate disposition these two classes bonds the 
bank. The fact stands, however, that the Sanborn bank lost 
control the bonds during the year 1920. 

but one primary question determined. Did the 
proceeds the Liberty Bonds involved this case come into the 
hands the receiver permit the establishment the claim 
therefor preferred? heretofore stated, may not disputed 
that this case presents trust relationship (In Farmers’ Mer- 
chants’ Sav. Bank Mt. Pleasant [each Carper al.], 211 
532), but this itself not sufficient establish preferential claim. 
The right reclaim trust fund predicated right property 
and not the theory compensation for its loss, although not 
material whether the subject the trust was the form money 
other property. must appear, least presumption, that 
reached the receiver increase, some form, the assets his 
possession from which may taken without infringing the rights 
creditors. the proceeds the bonds went the 
the assets going into the hands the receiver, the claimants 
should have preference. The evidence shows that the two classes 
bonds (that is, bonds belonging the bank bonds 
belonging the claimants) were commingled 
and the proceeds were placed 
the Sanborn bank the Chicago bank. Clearly the funds were 
dissipated. The record fails show the face actual value any 
the collateral except the bonds. The augmentation claimed left 
wholly conjecture. Nelson Paxton, 113 Kan. 394, 214 785. 

establish the claim against the assets the hands receiver 
bank, the trust funds must traceable served augment the 
assets the bank tlfe extent thereof. Stilson al. First State 
Bank Corwith, 152 Iowa, 724, 354. 

and that the ‘proceeds retained trust character, has the defendant 
receiver met the presumption favor the claimants and established 
the fact that the trust fund did not pass the bank into the hands 
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the receiver the augmentation the assets the insolvent 
estate? The presumption arising favor the claimants not 
conclusive, and may rebutted the trustee proof that the 
trust fund has been dissipated and that part thereof, any form, 
ever came into the hands the receiver. 

are satisfied that under the facts the instant case the de- 
fendant has overcome the presumption. The funds had been dis- 
sipated. All the receiver secured from Chicago was small amount 
notes held the Chicago bank collateral security. These were 
customers’ notes for money borrowed Sanborn from the funds 
the bank Sanborn. These notes are dated within year prior 
the failure the bank and long after the Liberty Bonds had been sent 
Chicago. The presumption exists that the cashier the Sanborn 
bank did not loan trust funds. had legal right thereto. 

bank failure tradegy, especially when the cause 
traceable dishonesty and breach known duty. generally 
results financial loss and affords sufficient basis for sympathy 
the innocent party. Neither curative acts Legislature nor criticism 
courts give the losers the relief desired and prayed, but neither 
Legislature nor court can instill into the hearts men that honesty 
and integrity which should characterize and motivate the acts bank 
officials. There must uniformity legal principle cases this 
character. Conditions, not theories, must control, and, relief fails, 
does this case, may not charged applicable legal 


BANK ALLOWED RECOVER MONEY PAID FORGED 
CHECKS 


Ordinarily bank which pays check bearing forgery its 
depositor’s signature will not permitted recover the money from 
the person whom paid. This because bank required 
know the signatures its depositors. 

But, the person collecting the check has been guilty negligence 
the drawee bank will allowed recover. was held that such 
negligence appears when bank cashes check drawn another bank 
for stranger without requiring identification. was held the 
recent case First National Bank Quitman Wood County, Court 


Civil Appeals Texas, 294 Rep. 324, where the drawee 


number checks bearing forged signatures which had been cashed 
the collecting banks without requiring identification the payees. 
holding that the drawee bank could recover the court said: 


one the holder banks ‘cashed the checks received 
them the time the checks were received paying the party 
parties who presented same the amounts respectively, without 
knowing identifying the persons whom the same were paid, 
the faith the signature the county treasurer, without investiga- 
tion the party who presented the same.’ The case was tried 
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the parties the fact being true that convicted parties cashed all 
ten checks, which were forged one them. There sufficient evi- 
dence supporting the court’s conclusion warrant the finding 
negligence the matter the part the several banks taking 
and cashing the checks. 

banks parted with their funds upon forged checks through 
error and fault, without due care upon their part. Therefore, under 
the facts, the several banks did not take the checks from the forger 
and cash them without fault negligence the time, and the drawee 
bank paid them the money without active fault negligence the 
time not discovering the forgery. Under the existing rule this 
state, the drawee bank would entitled upon such facts recover 
the money paid the forged checks over against the other 


PURCHASER TRADE ACCEPTANCE NOT HOLDER 
DUE COURSE 


One who purchases trade acceptance from the payee bound 
make careful inquiry where appears that has previously pur- 
chased acceptances from the same payee and that the acceptors have 
claimed that the acceptances were obtained from them fraud. 
does not make careful inquiry such circumstances not 
holder due course and will not permitted enforce the ac- 
against the acceptor the latter has defense the in- 
strument. 

the case Salem Trading Finance Co. Peterson, 136 Atl. 
Rep. 445, recent decision the Supreme Court Rhode Island, 
that the plaintiff finance company purchased trade ac- 
ceptance for $288 from the payee, Asbestos, Ltd. The acceptance was 
drawn and had been accepted the defendant. The plaintiff 
made investigation concerning the acceptance other than in- 
quire Asbestos, Ltd., whether the acceptance represented goods 
actually sold. response this inquiry, Asbestos, Ltd., showed 
the plaintiffs written order for the merchandise and bill lading 
indicating that the goods had been shipped the defendant. 

There was evidence the effect that there was fraud connec- 
tion with the securing the order and that the defendant never 
actually ordered the goods for which the acceptance purported have 
been given. was also shown that the plaintiff had knowledge 
claims similar fraudulent transactions which had taken place be- 

fore the purchase this particular acceptance. 
was held that the plaintiff was not holder due course and 
could not, therefore, enforce the trade acceptance against the de- 
fendant. affirming judgment favor the defendant, the 
Supreme Court wrote part follows: 
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the Negotiable Instruments Laws, Gen. Laws 1923, 227, 
defect the title the person negotiating the same, the person 
whom negotiated without actual knowledge the infirmity 
defect must have had knowledge such facts that his action taking 
the instrument amounted bad faith. The application this section 
the act has been considered Interboro Brewing Co. Doyle, 165 
App. Div. 646, 151 325; Jose, Wash. 461, 
903; Co. Hauser, supra. The section merely 
adopts the generally accepted common-law rule that the purchaser 
negotiable paper cannot shut his eyes surrounding circumstances 
and claim that because had actual knowledge infirmities his 
504. The application the principle well stated Ward 
City Trust Co., 192 61, page 72, 585, 589: 

the courts are careful guard the interests commerce 
protecting the negotiation commercial paper, they are also care- 
ful guard against fraud defeating titles taken bad faith 
with knowledge, actual imputed, which amounts bad faith when 
regarded from commercial standpoint. 

indorsees have been leniently treated shown the above 
citations. Setzer Deal, 135 428, 466, knowledge 
general charges against payee’s honesty business practices with 
evidence that the indorsee failed inquire concerning the validity 
note the maker which did business next door the indorsee was 
held insufficient prove bad faith. not inconsistent with leniency 
distinguish between general knowledge reputation payee’s 
dishonest business practices and knowledge specific dishonest deal- 
ings connected with paper transferred indorsee and similar 
that which the payee then offering. Previous business experiences 
would place the average man once guard the taking such 
paper and would produce investigation further than mere inquiry 
the payee. true that commercial paper useful business 
must capable passing freely takers for value before maturity, 
and that such takers ought not held exhaustive inquiry and 
investigation concerning the inception the paper. true, too, 
that the indorsee the absence peculiar may accept 
paper showing defects its face without being subject defenses 
available the maker against the payee. 

not think, however, that business demands warrant the 
indorsee failing take steps called for ordinary prudence 
check the payee’s dealing with the maker concerning the proffered 
note, when the indorsee has several times had experience with similar 
based alleged sales which were denied. These are cir- 
proper submit the jury order determine whether 
plaintiff was taker good faith. Lytle Lansing, 147 
Ct. 254, Ed. 78. the present case while plaintiff 
addition payee’s assurance got the written order and bill lading, 
admitted that dozen fifteen acceptances taken from Asbes- 
tos, Limited, had been repudiated the makers and that suits were 
brought thereon. Some the repudiations were based, here, 
denial the purchase the goods. Several occurred prior the 
present transfer and were known when the present acceptance was 
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taken. With this knowledge the possession plaintiff, think 
the trial court correctly submitted the jury the question whether 
the time taking this acceptance plaintiff was chargeable with 
knowledge facts which made its action taking the acceptance 
amount bad faith. Oldstadt Lineham (Alta.) 152. 
think the jury might infer that failure make further 
efforts verify the genuineness the sale and acceptance was be- 
suspicion that inquiry might disclose the very trouble which 


GIFT BANK STOCK HELD VALID 


Where stockholder bank does all that may reasonably 
expected him order make transfer his stock, the failure 
the bank its officers transfer the stock the books the bank 
does not prevent the transfer from being perfected, provided there 
neither statutory provision nor provision the charter by- 
laws the bank the effect that gift sale stock shall 
until the stock transferred the books the bank. This 
the holding Stewart Collins, 254 Rep. 137, decision 
the Supreme Court Wyoming. 

The action was brought the creditors the People’s Bank 
who sought hold the defendant liable stockholder 
‘for the debts the bank. The plaintiffs alleged that the defendant 
was the owner ten shares the bank’s stock the time failed, 
October 28, 1921. The defendant admitted that had one time 
owned the stock, but alleged that transferred his sister 
September 28, 1921. 

appeared that September 28, 1921, Collins was living near 
Gillette, Wyo., considerable distance from the bank. 
that date indorsed his certificate for ten shares stock the 
bank his sister and took the the Bank 
Gillette, the bank with which was then doing business. in- 
structed the officers charge that bank forward the certificate 
the Moorcroft bank with instructions transfer his sister. 
Thereafter the defendant wrote his sister that had transferred the 
stock her, and she replied that the transfer would satisfactory. 
After delivering the certificate the Bank Gillette the defendant 
heard nothing about until after the bank had closed. 
then received the certificate through the mail from the state bank 
examiner. 

The plaintiffs contended that the gift the stock had not been 
completed, and that, even had been completed, the gift would 
have been invalid creditors the bank for the reason that the 
defendant’s sister was not financially responsible and his purpose 
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making the transfer was escape his stockholder’s liability. The 
court held that the evidence showed that the gift the stock had been 
completed. The court also held that the gift was not rendered invalid, 
the fact that the donee was not financially responsible, the evi- 
dence showed that the defendant transferred the stock good faith 
and without any intention escaping his stockholder’s liability. 

holding that there had been gift the stock question and 
that the defendant, having parted with all interest the stock, could 
not held liable stockholder, the court said: 


think, under the above evidence, the gift was completed. 
believe sufficient, order transfer the title stock corpora- 
tion, that the certificate indorsed over the transferee, was 
done this case, and delivered the proper officer the corpora- 
tion with instructions transfer the books. 1026, 1594. 
not necessary, order complete the transfer, that the stock 
delivered the owner the corporation person. may 
delivered agent either the donor donee with proper in- 
structions. this case, the stock was delivered the Bank Gillette, 
which bank was acting Collins’ (defendant’s) agent for the trans- 
fer. The Bank Gillette having delivered the stock the People’s 
Bank Moorcroft, properly indorsed the donee, the situation 
would the same though Collins had delivered the stock directly 
the People’s Bank Moorcroft, with instructions transfer 
his sister. 

think the weight authority that, where one does all 
that may reasonably expected him order make transfer 
stock, the mere fact that the corporation the officers thereof fail 
transfer the stock the books the corporation does not, the 
absence contrary statute, charter provision, by-law, prevent 
the transfer from being perfected. 506, 73; 264, 
265. this case, the stock having been delivered the People’s Bank 
the defendant, with instructions transfer his 
sister, and the sister having been notified defendant that had 
transferred the stock her, and she having accepted the gift, 
think the transfer was complete, even though the People’s 
Moorcroft failed perform its duty transferring the stock. There 
was the time question statutory provision, and provision 
the charter by-laws the bank, providing that gift sale 
stock was complete until transferred the books the 


INDORSEMENT NOTE PAYABLE CORPORATION 
HELD VALID 

recent decision the Supreme Court Wisconsin, First 

State Bank Humbird Cox, 213 Rep. 290, was held that 

the indorsement promissory note payable corporation was 

valid although the name the corporation indorsed differed from 

the name appeared the body the note. 
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The note was payable the order the West Wisconsin Lime- 
stone Company. was indorsed the following form: Wisconsin 
Limestone Company, George Jacques, The note 
came the hands the plaintiff bank for value. 

The trial court held that the bank could not enforce the note be- 
cause was not holder due course. Apparently this conclusion 
was reached because the word ‘‘West’’ forming part the payee’s 
was omitted from the indorsement. reversing the lower court 
and holding that this fact did not deprive the plaintiff bank the 
character holder due course, the Supreme Court said: 


trial court found that plaintiff was not holder due 
course, and probably the basis for such finding was due the fact 
that the note was indorsed ‘Wisconsin Limestone Company,’ instead 
‘West Wisconsin Limestone Company.’ The court’s finding that 
respect was: 

said note was indorsed its back follows: ‘Wisconsin 
Limestone Company, George Jacques, president,’ but the same 
was never indorsed delivered the payee therein named, and said 
note was not complete and regular upon its face when taken the 
plaintiff bank.’ 

question but that the note was indorsed the West 
Wisconsin Limestone Company, for the evidence shows without dis- 
pute that Jacques was was the president the West Wiscon- 
sin Limestone Company, and that his signature was genuine. had 
and his testimony was not available. The complaint alleges 
that the note was duly indorsed and delivered the payee, and this 
not denied the answer. alleges only that the payee had 
authority indorse and deliver it, not that had not done so. 
best, there was only misdesignation the payee, and section 116.48 
provides that: 

the name payee indorsee wrongfully designated 
misspelled, may indorse the instrument therein described, 
adding, thinks fit, his proper signature.’ 

even the indorsement were held defective, the 
holder could compel proper indorsement. Lawless State, 114 Wis. 
189, 891. But, hold the indorsement, having, fact, been 
made the payee, was valid indorsement, though there was mis- 
designation.’’ 


EFFECT CLAUSE TRADE ACCEPTANCE AC- 
CEPTOR’S OBLIGATION 


recent decision the Commission Appeals Texas was 
held that trade acceptance rendered non-negotiable the fol- 
lowing clause: 

obligation the acceptor hereof arises out the purchase 


goods from the drawer, maturity being conformity with 
original terms purchase.’’ 
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The case Lane Co. Crum, 291 Rep. 1084. The court’s 
opinion will found published full page 692 this issue 
The Banking Law Journal. 

The Negotiable Instruments Law provides that instrument, 
negotiable, must unconditional with respect the order 
promise which contains for the payment money. The theory 
the court the present decision seems that the clause above 
quoted violates this provision the statute. The result the de- 
cision was that the acceptances involved the case were open 
defenses even the hands innocent purchaser. The follow- 
ing paragraph quoted from the court’s opinion: 


our opinion the clause has effect render the trade accept- 
non-negotiable under the law merchant well under the 
Negotiable Instruments Act (Vernon’s Ann. Civ. St. 1925, arts. 
5932-5946). The obligation the acceptor, according the terms 
said clause, arises not from the instruments themselves, but from 
transaction. For instrument negotiable, the obliga- 
tion the maker must arise exclusively from the instrument. 
arising from collateral transaction can imported into 
the terms the instrument without destroying the negotiability 
the instrument. Corpus Juris, pp. 113, 114. negotiable instru- 
ment has been termed courier without luggage,’ whose counte- 
nance its passport. This apt metaphor does not fit these trade ac- 
for the reason they are laden with the equipment way- 
farer who does not travel under safe conduct. their express terms, 
these instruments bear burdens whose nature must sought for be- 
yond the four corners the instruments themselves. The clause 
question more than mere ‘statement the transaction which gives 
5932 the Revised Statutes. far from being mere descriptive 
reference the transaction which gave rise the instrument, the 
definite terms, points that transaction the source 
the acceptor’s obligation pay the amount named the instru- 
ment. The legal effect the clause render the paper subject 
all the rights and equities the parties the collateral transaction 
from which the obligation the arises. Parker American 


another recent decision, the Supreme Court Minnesota 
reached the opposite conclusion with reference trade acceptances 
which contained the same clause that which appeared the ac- 
involved the Texas case. Cuddy, 214 
Rep. 924. this case the court held that the trade acceptances were 
negotiable notwithstanding the fact that they contained the clause 
question. While the Negotiable Instruments Law provides that 
instrument negotiable must unconditional, further pro- 
vides that instrument not rendered conditional ‘‘a statement 
the transaction which gives rise the The Minne- 
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sota court holds, contrary the Texas court, that the clause under 
consideration nothing more than statement the transaction 
which gives rise the instrument. The following paragraph 
quoted from the court’s opinion: 


reason section 7046, 1923 (section Negotiable In- 
struments Law), the promise negotiable instrument not made 
conditional and its negotiability not destroyed statement 
the transaction which gives rise the Such state- 
ment all that was incorporated these acceptances. there 
ground for the contention that this statement the acceptances 
put the plaintiffs upon inquiry concerning the terms the underlying 
contract purchase its status the time being with respect 
performance breach the parties thereto. The situation very 
different from that presented instrument which reference 
makes another and underlying contract part itself and be- 
comes subject its terms. That was the case King Cattle Co. 
Joseph, 158 Minn. 481, 198 798, 199 


DEFECT NOTICE DISHONOR WAIVED INDORSER 


the recent case Brewer Automobile Sales Co., 111 So. Rep. 
578, decision the Supreme Court Mississippi, indorser 
promissory note was held have waived defect notice dis- 
honor promising pay the note after the dishonor thereof. 

The note question was payable the Planters’ Bank Clarks- 
dale, Miss. The notice dishonor was the form protest the 
note notary public, and recited that the notary presented the 
note ‘‘at the office Dan Brewer (the maker) the person charge, 
and demanded payment, which was and that copy the 
protest and notice was mailed Cutrer (the indorser) Clarksdale, 
The evidence showed that after the dishonor the note 
Cutrer promised pay Brewer did not. 

was held that the notice dishonor was defective because 
did not show that the note had been presented the place where 
was payable, but was further held that the indorser, promising 
pay the note after dishonor, waived the defect the notice and 
could not defend action the note the ground that notice 
dishonor had not been given him. 

the opinion the court said: 


notice dishonor given Cutrer was insufficient, for 
did not set forth that the note had been presented the Plant- 
ers’ Bank for payment. notice dishonor must sufficient 
indicate that was presented the proper place and payment re- 
fused. Chapter 244, Laws 1916, and 153 (Hemingway’s Code, 
2674 and 2731).‘ was held Routh Robertson, Smedes 
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382 [decided long prior the adoption the Negotiable Instru- 
ments Law], that when the notice dishonor was such that the legal 
effect what was stated have been done would release the indorser, 
the notice was Witkowski Maxwell, Miss. 56, 
So. 453. This defect the notice dishonor, however, was waived 
Cutrer, if, after the maturity the note, promised agent 
the appellee pay it, for ‘notice dishonor may waived 

after the omission give due notice, and the waiver may express 
implied.’ Section 109, 244, Laws 1916 (Hemingway’s Code, 
2687). The rule this state prior the adoption the Negotiable 
Instruments Law was that promise indorser promissory 
note pay it, made with full knowledge that had been released 
from liability thereon the neglect the holder, will operate 
waiver presentment for payment, and notice dishonor the in- 
dorser. Harvey Troupe, Miss. 538; Robbins Pinckard, 
Smedes 51; and Moore Ayres, Smedes 
709; Brannon’s Negotiable Instruments Law (4th Ed.) 109; 
1242. Some the courts hold that under the Negotiable 
Instruments Law such promise pay indorser waives defects 
in, failure give, notice dishonor, although was not aware 
thereof when made the promise. Brannon’s Negotiable Instruments 
Law (4th Ed.) 701. not necessary for hold, express 
opinion thereon, for the reason that from the evidence 
that, Cutrer received and examined the notice dishonor, knew 
its defects; and that, did not receive the notice, repre- 
sentations appear have been made him relative thereto, must 


have acted the theory that such notice had been given 


F 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


LOSS BONDS COVERED INSURANCE 
POLICY 


Underwood Globe Indemnity New York Court Appeals, 


The defendant company issued brokers’ basic blanket bond 
agreeing indemnify the insured against loss securities, 
money, ete. ‘‘though robbery, holdup theft any person 
whomsoever, while the property ete. clerk the 
insured’s employ delivered certain bonds supposed customer 
the latter’s house, receiving payment check which turned 
out worthless. was held that the loss was covered the 
bond. 


Action Walter Underwood against the Globe Indemnity 
Company. From the Appellate Division, First Depart- 
ment (217 App. Div. 216 109), reversing question 
law judgment the Trial Term entered verdict the jury for 
piaintiff, and dismissing the complaint, plaintiff appeals. Judgment 
the Appellate Division reversed, and that the Trial Term 
affirmed. 

Julian Eaton, Francis Holmes, and Martin Faris, all 
New York City, for appellant. 

Ireland, New York City, for respondent. 


CRANE, J.—Paul Shields and Frederick Bach were stock- 
brokers, carrying business copartnership Pine street, 
the city New York. the 20th day May, 1923, the Globe In- 
demnity Company issued policy, called brokers’ basic blanket bond 
for stockbrokers, wherein the defendant insured Shields Company 
against loss therein specified. the bond, the defendants agreed 
indemnify the insured, and hold them harmless from and against 
any loss amount not exceeding $50,000 money, bul- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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lion, bonds, debentures, scrip, certificates, warrants, transfers, coupons, 
bills exchange, promissory notes, checks, other similar securities 
sustained the insured, follows: 


Through any dishonest act any the employees wherever 
and whether committed directly collusion with 
others. 

Through larceny, whether common-law statutory, robbery, 
burglary, holdup, theft, other fraudulent means, destruction, 
misplacement, mysterious unexplainable disappearance while the 
property within any the insured’s offices covered hereunder, 
upon the premises the insured’s bankers the United States 
any recognized place safe deposit the United States, lodged 
deposited the United States for exchange, conversion, registra- 
tion, transfer, not including, however, the in-transit-risk. 

Through robbery, holdup, theft, any person whom- 
soever, while the property transit within miles any the 
offices covered hereunder, and the custody any the insured’s 
partners, the employees, any messenger temporarily em- 
ployed; through negligence the part any such employee 
messenger having custody the property while transit afore- 


The insured sustained loss, which the courts below have held not 
within the terms the policy. occurred this way. Michael 
Del Re, bond salesman the insured, employed its office 
Pine street, received telephone call April 1924 from 
man named Dunn, reference some bonds which desired 
purchase. Del called upon him house West End avenue, 
near Eighty-Eighth street, and received order for $2,500 Liberty 
bonds, together with 100 shares stock. Three days later Del 
took the bonds Dunn the place mentioned, and delivered them 
Dunn, receiving return check which supposed certified, 
but which fact was merely stamped certified, being unsigned. 
was mere trick Dunn’s who was thief, get the bonds, the 
check was valueless. Dunn skipped with the bonds, and has never 
been found. The face value the bonds was $2,500. The amount 
the check given was $4,500 $4,700, being the price the bonds and 
also the stock, which could not delivered until paid for and trans- 
ferred Dunn’s name. 

Does the policy cover this loss? Looking the undertaking 
whole, Shields Co. were insured against the theft bonds under 
certain named conditions. Clause provided for theft em- 
ployee. This theft could occur the office, anywhere outside the 
office. Del had stolen these ‘bonds, the policy would have covered 
the cause. Clause theft anybody from the insured’s 
offices from place safe deposit. Clause covered theft any 
person while the property was transit and the custody 
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employee, through the negligence the part any such employee 
having custody the property while transit. 

This latter clause would seem cover this case. must given 
fair and reasonable interpretation cover the risks which the par- 
ties had reason anticipate, and had reason believe would met 
the policy. Theft employee was covered; theft from the 
offices and safe deposit places was and clause was intended 
and did cover thefts from employees delivering securities 
within miles the office. ‘‘In means, this while 
going make delivery customer. The bonds were taken from 
Del false token, false representations, constituting theft. Theft 
means larceny stealing. Dunn stole the bonds from Del rea- 
son false representations and false token. The bonds, while 
handed over Dunn, were never delivered customer, Dunn 
was not customer, but thief, posing customer order steal. 
was more customer than would have been had 
grabbed Del the throat and taken the bonds from his custody, 
which case would have committed robbery. Having procured the 
goods trick and device, the crime was they had been 
procured force, the crime would have been robbery. The policy 
covered both these offenses; goods taken from messenger robbery 
theft, while the messenger was the course making delivery, 
carrying the bonds within miles the office. 

hold that transit means actual movement, and not period 
rest, too narrow construction give this undertaking, and 
contrary its full meaning and scope. The courts below have held 
that the would transit while Del was carrying them 
his possession through West End avenue, and the stairs the 
house, but ceased transit when the messenger had arrived 
Dunn’s rooms Dunn’s presence make delivery. The bonds 
were transit within the meaning this policy when they were 
taken out for delivery, and until delivery, the legal sense that 
word, The bonds were Del Re’s possession when 
they were obtained from him trick and false device; title never 
passed Dunn; they were procured from Del common-law 
Therefore, there had never been delivery end the transit. 
The bonds were still transit the process being taken some- 
where for delivery, returned the office when stolen from 
Del Re. was cash transaction. Delivery was made only for 
418, Am. St. Rep. 546; People Noblett, 244 355, 155 
670. 

Del were negligent turning over these bonds Dunn 
without examining the check see whether were certified, the 
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transaction would come within another clause section there 
would loss sustained the insured through negligence the 
part employee having custody the property while transit 
course delivery. 

For these reasons, the judgment the Appellate Division should 
reversed, and that the Trial Term affirmed, with costs this 
court and the Appellate Division. 


BANK NOT ENTITLED RECOVER VALUE 
MORTGAGED CROP 


Third National Bank Walla Walla Kniffen, Supreme Court 
Washington, 255 Pac. Rep. 378 


The lessee farm lands, being indebted bank, executed 
the bank security mortgage covering crop wheat 
sown 1924 and harvested 1925. The mortgage was executed 
March, 1924. The lessee summer-fallowed the land preparatory 
the seeding the fall, but before the crop was planted 
executed written release his rights his landlord. The latter 
executed new lease person who took possession the land, 
seeded the crop, and harvested it. The bank brought action 
recover the value the crop, but was held that the 
lien the crop and was not entitled recover. 


Suit the Third National Bank Walla Walla against Eber 
Kniffen and others. From judgment for plaintiff, defendant 


Eslick appeals. Reversed. 
Sharpstein, Smith Sharpstein, and John Hurspool, all Walla 


Walla, for appellant. 
Thomas, and Toner, both Walla Walla, for re- 


spondent. 


ASKREN, J.—In 1924 the defendant Kniffen was possession 
certain farm lands Walla Walla county under lease from the 
ewner, Collins. 

was indebted the plaintiff the sum approximately 
$12,000, and, secure the debt, executed mortgage March, 1924, 
the plaintiff covering the crop wheat sown 1924 and 
harvested 1925. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 678. 
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summer-fallowed the land preparatory the seeding the 
same the fall. Before the crop was planted, however, executed 
written release his rights his landlord, Collins, who, turn, 
executed new lease the defendant Eslick. Eslick then took pos- 
session the land, seeded the crop, and harvested it. The bank then 
brought suit recover the value the crop, amounting $5,860.40, 
claiming under its mortgage March, 1924, and the trial court en- 
tered judgment for that amount. Eslick appeals. 

The trial court found that there had been voluntary surrender 
the lease Kniffen, but that had turned over his rights the 
property, and received the sum $2,100, and that Eslick, when 
took over the lease, did with full knowledge the mortgage the 
bank, and that therefore stood Kniffen’s shoes far the 
mortgage being lien the crop was concerned. 

Upon appeal, two points are urged: First, that the evidence does 
not justify finding that Eslick took over the lease from Kniffen, but 
does show conclusively that Kniffen released his rights Collins, and 
Collins dealt directly with Eslick; and, secondly, that either event 
the mortgage could not lien upon the crop sown and harvested 
Eslick. 

Inasmuch the conclusion which have come the second 
assignment decisive the case irrespective our conclusion 
the first assignment error, shall only it. This assignment 
presents clear-cut question, wit: chattel mortgage, given prior 
the seeding annual crop, valid lien upon crop thereafter 
grown upon the land whether grown the mortgagor third 
party 

The question nice one, and the answer not all obvious. The 
right execute chattel mortgage upon the crop before sown 
given Rem. Stats., 3779, follows: 


may made upon all kinds personal property, and 
upon the rolling stock railroad company and upon all kinds 
machinery, and upon boats and vessels, and upon portable mills, and 
such like property, and upon growing crops and upon crops before the 
seed thereof shall have been sown planted: Provided, that the 
mortgaging crops before the seed thereof shall have been sown 
planted, for more than one year advance, hereby forbidden, and 
all securities mortgages hereafter executed such unsown un- 
planted crops are declared void and effect, unless such crops are 
sown planted within one year from the time the execution 
the 


Upon this statute the respondent predicates the validity its 
mortgage, and urges that became lien from the date its execu- 
tion and filing. However, must borne mind that, while the 
mortgage valid from that date, does not attach until the thing 
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that mortgages has come into being. For instance, crop 
sown, there nothing that the mortgage can attach to, for the sum- 
mer-fallow part the crop, and foreclosure could had upon 
it. Farmers’ Merchants’ Bank Walla Walla Small, 131 Wash. 
197, 229 531. Or, the tenant ousted his landlord, and the 
landlord raise crop either personally lease rental third 
person, then the mortgage cannot attach, for there nothing there 
the mortgagor’s that can foreclosed. will seen that, while 
the validity the mortgage may admitted, there must some- 
thing for operate upon. 

The theory the cases which uphold statutes this character 
that one has right execute mortgage thing not yet being, 
but which shall attach that thing if, as, and when the mortgagor 
brings into being. The Supreme Court Montana had this ques- 
tion before the case Isbell Slette, Mont. 156, 155 503: 


statute (section 5712, Rev. Codes) one cannot 
sell mortgage personal property not existence which has 
present interest. Barnard Baton, Cush. 303; Farmers’ 
Co. Long Beach Imp. Co., Hun (N. Y.) 89. But 
quite generally held that property which has potential existence may 
mortgaged hypothecated (Arques Wasson, Cal. 620, 
Am. Rep. 718; 405; Cye. 1045), and the same authorities 
hold that annual crops have potential existence even before they are 
planted, and that the owner one rightfully possession land 
mortgagable interest the crops thereafter planted 
such land (Arques Wasson, above; Jones Chattel Mortgages 
[5th 143; Cobbey Chattel Mortgages, 384; 1046). 
goes without saysing that the lien such mortgage cannot at- 
tach until the crops come into existence, until they are planted, and 
the decided weight authority and the better reasoning limit the ex- 
tent the lien the interest which the mortgagor then has. Jones 
Chattel Mortgages, 143a; Cobbey Chattel Mortgages, 388. 

Supreme Court Iowa said: 

there was nothing upon which the mortgage could operate 
the time its execution, did attach the property when 
came into existence.’ Wheeler Becker, Iowa, 723, 40. 

our opinion, such mortgage is, effect, nothing more than 
executory contract which may become executed when the crops are 
planted and the lien attaches, defeated for any reason the 
mortgagor violates faith and fails refuses plant the crops.’’ 


Simmons Anderson, Minn. 487, 52, was sought 
enforce right under chattel mortgage given one Maxwell, 
owner certain lands, the crop raised thereon during the 
current year. Two weeks later leased the premises tenant who 
planted and harvested the crop, and the mortgagee claimed that the 
mortgage covered the crop. The court said: 
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April following, Maxwell leased the premises de- 
fendant, who went into possession, and sowed, raised, and hence pre- 
sumably owned, the crops. does not appear that Maxwell ever had 
any interest them. plaintiff could expect recover such 
state facts difficult conceive. When person takes mort- 
gage property being, acquires only the interest which the 
mortgagor has it; and he, this case, takes mortgage 
property not then being, owned the mortgagor, can attach 
only such property the mortgagor thereafter acquires. chattel 
mortgage crops thereafter grown gives the mortgagee in- 
terest lien upon the land. attaches lien only the in- 
terest which the mortgagor may have the crops when they come 
into 

Gammon Bull; Iowa, 754, 340, action was 
brought foreclose mortgage given Bull upon crop 
grown the year 1890. the fall 1889, prepared the land 
plowing for the crop. April, 1890, and before the crop was sown, 
the owner executed new lease Mrs. Bull, who seeded the land and 
harvested the crop. was held that, although Bull had acquired cer- 
tain rights tenant the land, yet had acquiesced the lease 
his wife, and, since had rights the farm 1890, the holder 
the mortgage acquired interest therein virtue the 

the same effect Christianson Nelson, Minn. 36, 
875, 647; Donovan St. Anthony Dakota Elev. Co., 
Chattel Mortgages (5th Ed.) 1439. 

Respondent has relied decision Hall Glass, 123 Cal. 
500, 336, Am. St. Rep. 77. The point there decided 
was that mortgage crop grown was valid, and ihat, when 
the crop was raised the mortgagor, foreclosure might had, even 
though the mortgagor had gone through proceedings. Re- 
liance also had Eckles Ray Lawyer, Okla. 541, 286, 
where the tenant had subleased portion the land which had 
given mortgage his landlord. The court held the crop raised 
the sublessee covered the mortgage, but placed expressly 
upon the agreement entered into the time the subletting, which 
was that ‘‘was not affect his (the landlord’s) 

These cases relied upon respondent are not, view them, 
opposed our view the law. Nor are the views herein expressed 
First ;National Bank Womach, 128 Wash. 492, 223 
586, where held that purchaser mortgagor’s interest 
execution sale did not extinguish the lien the mortgage, for 
that case the crop had been planted and the mortgage had attached. 

Much has been said respondent’s brief the loophole permitting 
dishonest tenants secure money from mortgagees, and then, just 
before planting time, sell their interest others and leave the 
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mortgagor remediless. This fault, fault, one that the 
courts are powerless protect against. The lender, least some 
extent, knows that advancing money upon the character the 
individual, because the borrower, have seen, may forfeit 
abandon his lease sees fit, and, may those things, 
see reason why may not sell assign his leasehold when there 
nothing there which the chattel mortgage can attach. 
Judgment reversed. 


BANK CASHING CHECKS FOR PAYEE’S AGENT 
NOT LIABLE PAYEE 


Henry Cowell Lime Cement Co. Santa Cruz County National 
Bank Santa Cruz. Same Farmers’ Merchants’ 
National Bank Santa Cruz, California District 
Court Appeal, 255 Pac. Rep. 881 


The plaintiff’s bookkeeper, who had almost exclusive manage- 
ment the plaintiff’s business, was authorized collect money 
and checks payable the plaintiff, but was not authorized in- 
dorse cash checks payable the plaintiff. The bookkeper in- 
dorsed and cashed checks payable the plaintiff, and thereafter 
the plaintiff sued the banks which paid the checks recover the 
amount thereof. was held that since the plaintiff had con- 
ducted its business such way lead third persons believe 
that the bookkeeper cash checks payable it, 
the plaintiff was estopped from denying that had such authority 
and could not hold the banks liable for the amounts paid the 
checks. 


Actions the Henry Cowell Lime Cement Co. against the 
Santa Cruz County National Bank Santa Cruz, and against the 
Farmers’ Merchants’ National Bank Santa Cruz. Judgments 
for defendants, and plaintiff appeals. Affirmed. 

Morris, San for appellant. 

Charles Younger and Netherton, both Santa Cruz, 
for respondents. 


TYLER, J.—The above two cases were tried together before 
jury the superior court Santa Cruz county. The causes 
action both are identical form, although different amounts are 


similar decisions see Banking Law Journal Digest (Third 
Edition) 55. 
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involved therein. the action against the Santa Cruz National 
Bank alleged: That one Johnson was employed 
plaintiff bookkeeper with authority collect money and checks 
due and owing plaintiff from its various customers the city 
Santa Cruz, but that had authority whatsoever indorse 
cash checks payable plaintiff. That Johnson, acting such ¢a- 
pacity for plaintiff, collected from various persons named the com- 
plaint, for the use and benefit plaintiff certain checks payable it. 
That the makers said checks each had commercial deposit said 
bank, and that all said checks were drawn against such deposits re- 
spectively. That Johnson upon collecting the same various times 
indorsed each them follows: ‘‘H. Cowell Lime Cement Co., 
per Johnson, Mgr.’’—and cashed the same the defendant 
bank. That Johnson retained the proceeds these checks, used the 
same for his own purposes, and never turned the proceeds any 
part thereof over plaintiff. That plaintiff never had any deposit 
said bank. That upon cashing such checks defendant bank stamped 
the same ‘‘Paid,’’ with its name and the date thereon, and thereupon 
charged the amounts thereof the account the respective makers 
thereof. That the indorsing and cashing the checks Johnson 
were without the knowledge consent plaintiff and were entirely 
without authority. That upon discovery that Johnson had in- 
dorsed and cashed the checks plaintiff made demand upon defendant 
that repay the amount thereof, but that the bank has refused 
and that Johnson has never paid the same plaintiff. That 
the checks indorsed and paid were ten number, aggregating the 
sum $1,007.44. 

The allegatiens against the Farmers’ Merchants’ National Bank 
were the same above, excepting that the checks were five num- 
ber, aggregating the sum $965.83, and were drawn persons hav- 
ing accounts this particular bank. both cases the wrongful in- 
dorsement and cashing each check made the basis separate 
There also common count for money had and received 
covering each check. Defendants, answering, admitted that each 
the checks referred the complaint was drawn, made payable 
plaintiff, collected, indorsed, and cashed Johnson alleged; that 
the respective makers each said checks had commercial deposit 
the defendant bank upon which said check was drawn; that each 
said checks was cashed such bank respectively and charged 
against the maker’s deposit and due course business returned 
such bank the respective makers thereof; that plaintiff made writ- 
ten demand upon defendants for the repayment the amounts 
these checks, and that defendants refused the same. The main issue 
raised and relied defendants each case was that Johnson had 
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ostensible authority indorse and cash the checks. The verdict the 
jury was for defendant each case, and judgment was entered ac- 
Motion for new trial was made and denied reason 
the court’s failure act upon the same within the time prescribed 
law. here claimed that there evidence the record sup- 
port the verdict the judgment either the cases. This conten- 
tion based upon the premise that the facts, presented, show 
ostensible authority Johnson indorse and checks for plain- 
tiff. Preliminarily, may stated that ostensible authority de- 
causes allows third person believe the agent possess. 
agent authorized receive checks payment for his principal may 
not have authority indorse and collect the same. the other hand, 
however, the course dealing may such give the agent 
apparent authority these very acts, which case bank cash- 
ing the same would not compelled pay again. The authority 
implied, all, from the facts the particular case. If, then, 
principal his acts has led others believe that has conferred 
this authority upon his agent, cannot heard assert, against 
third persons who have relied thereon, good faith, that did not 
intend confer such power. The determination this character 
authority not matter that lends itself any hard and fast rule. 
almost wholly question fact. The issue was presented the 
jury whether Johnson was permitted appellant conduct its busi- 
ness under such methods and for such length time was sufficient 
warrant the conclusion that was authorized indorse checks, 
and are the opinion that the evidence upon the subject sup- 
ports the conclusion that Johnson had the authority. other words, 
the conduct the agent with reference plaintiff’s business was 
sufficient establish, implication, that such authority was given, 
notwithstanding the direct testimony the principal that the agent 
had such authority. order establish this fact, defendants called 
many witnesses prove the nature and extent Johnson’s dealings 
with those who had business transactions with his company. This evi- 
dence was competent prove such fact. Aigeltinger Burke, 176 
Cal. 626, 169 373. appears therefrom that Johnson was employed 
for long period years plaintiff corporation and that his duties 
were not confined, alleged the complaint, those mere book- 
keeper, but rather manager plaintiff’s extensive business, and 
that his acts such manager were character sufficient warrant 
those dealing with him believing that possessed authority 
the very acts question. 

not deem extended recital this evidence would answer 
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any useful purpose. substance shows that while Mr. Harry 
Cowell testified that was president and manager the company, 
appeared that was seldom Santa Cruz, and Johnson during his 
employment had almost exclusive management plaintiff’s business. 
sold materials dealt the company and fixed the prices for the 
same and accepted checks payment thereof. these transactions, 
customers were referred employees the company Johnson 
transact the business. placed advertisements the local news- 
papers and paid for the same. appeared the city directory and 
upon the register voters manager plaintiff. took all 
county assessments which his company was interested 
with the assessor. appeared before the Chamber Commerce 
manager the company matters affecting the welfare the 
country. While the company did not keep banking account Santa 
Cruz, Johnson attended all banking transactions. cashed checks 
and purchased drafts favor plaintiff, which paid for 
checks and money. The only fair inference drawn from these 
and other facts that the officers the bank knew and relied the 
ostensible authority Johnson perform the acts question, and 
they abundantly prove want ordinary care the part plaintiff 
the conduct its business which was sufficient lead defendants 
believe that Johnson was clothed with full and ample power and 
authority the premises. Where principal makes possible, 
through his acts, for his own agent inflict injury, the result such 
injury should not passed. innocent persons who have dealt 
with the agent good faith under his apparent authority. The law 
forbids the principal deny authority the agent which his own 
conduct has invited those with whom was dealing assume 
possessed. such case principal bound his acts and 
estopped his own conduct from denying the authority the agent 
act. Robinson American Fish Oyster Co., Cal. App. 213, 
119 388. where, here, agent his principal put 
charge business the apparent manager thereof, clothed 
with apparent authority all things that are essential the 
ordinary conduct such business that place, and third persons, 
acting good faith and without notice reason suspect any 
limitations his authority, are entitled rely such appearance. 
Leavens Pinkham, 164 Cal. 242, 128 399; Civ. Code, 2300. 
Where one two innocent persons must suffer, the loss should borne 
him whose act made the loss possible. loss through the trust and 
confidence placed principal his agent should not borne 
those who were led deal with the agent through the acts the 
Upon this subject, therefore, conclude that the evidence 
fully supports the conclusion reached. Respondents demurred the 
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complaints the ground that they did not state cause action. 
the trial they objected the receipt evidence the checks ques- 
tion, claiming that there was privity contract between Henry 
Cowell Lime Cement Co. and the defendants; that the obligation 
the banks was their respective clients; and that the bank’s obliga- 
tion was their customers only. are cited Elyria Savings 
Banking Co. Walker, Ohio St. 406, 111 147, 
1916D, 433, Ann. Cas. 1917B, 1055; State Bank Chicago Mid- 
City Trust Co., 295 Ill. 599, 129 498, 989, and other 
cases support this contention. See, also, Brannan’s Neg. Ins. Law 
(4th Ed.) 137. There conflict the authorities upon this sub- 
ject. Chamberlain Metal, Co. Bank Pleasanton, Kan. 611, 
160 1138. Considering the conclusion have reached, dis- 
cussion decision upon this subject becomes unnecessary. 
The judgments are affirmed. 


GUARANTY CONTRACT EXECUTED BANK’S 
CASHIER 


Citizens’ Bank Booneville Clements, Supreme Court Arkansas, 
291 Rep. 439 


The plaintiff brought this action written contract signed 
the defendant bank its cashier, whereby payment debt 
one the bank’s customers was guaranteed. The defense was 
that the cashier had authority make the contract and that the 
bank was not bound thereby. The trial court directed verdict for 
the plaintiff. appeal the judgment entered the verdict was 
reversed for the reason that the court, instead directing 
verdict, should have permitted the jury determine whether the 
had authority make the contract and whether the con- 
tract was for the benefit the bank. 


Action Charles Clements against the Citizens’ Bank Boone- 
ville. From judgment directed verdict for plaintiff, defendant 
appeals. Reversed and remanded. 

Kineannon and Evans Evans, all Booneville, for 
appellant. 

Friedman and John Arbuckle, both Ft. Smith, for 
appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 878. 
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McHANEY, J.—Appellee, Charles Clements, instituted this action 
against appellant recover written contract between the parties, 
whereby appellant undertook guarantee the payment sum 
money, not exceed $1,000, due Booneville Marble Granite 
Works, Booneville, Ark., appellee. The contract follows: 


Ark., May 31, 1922. 
Chas. Clements, 258 Boyleston St., Boston, 

the Citizens’ Bank, guarantee the payment sum not 
exceed $1,000 (one thousand dollars), payment for monument No. 
Clements 60772 purchased the Booneville Marble Granite Works, 
Booneville, Ark., the following conditions: That the monument 
cut strictly accordance with the blue prints approved the 
said Booneville Marble Granite Works and submitted the above- 
named Chas. Clements for the execution same. 

that this amount shall cover all expenses connected with 
the purchase material which the monument cut, also the 
material for marker ordered this date. All monument and marker 
loaded board Boston, Mass. 

Citizens’ Bank understands that the purchase price for this 
work not due until period days from date invoice with 
bill lading. 

Bank, 
Chas. Williams, Cashier.’’ 


Written bottom with pencil: 


New draft for $464.17 made and passed Inter. Co. 
collected and sent along with the $500 check. 
Check for $500 passed Inter. Trust Co. for collection.’’ 


Appellant banking corporation Booneville, and engaged 
the business operating ordinary bank. Charles Williams 
was its cashier and had authority from the board perform the usual 
and customary duties cashier, and make loans and paper 
for the bank $1,000 that time. Later, his authority this 
regard was reduced $500. There was meeting the board 
authorize the execute this contract, and officer director, 
except the cashier, had any knowledge that had been executed until 
about the time this suit was brought, and authority was 
ever given the board any officer the cashier execute same. 

Appellant defended the ground that its cashier had 
thority make such contract, and that his doing failed bind 
the bank. 

the conclusion the testimony the court directed verdict for 
appellee for the balance due, the sum $464.17, with interest, and 
the bank has appealed. 

The articles incorporation the Citizens’ Bank Booneville 
were not offered evidence, and cannot know just what the gen- 


| 

4 

| 


690 THE BANKING LAW JOURNAL 


eral nature the business the corporation set forth therein. 
But know that the powers banking corporation and its 
officers have been very much limited and the Legisla- 
ture during the past few years. example, section 695 Craw- 
ford Moses’ Digest prohibits bank from engaging trade com- 
merce and from buying its own stock. Many other provisions law 
are made for the protection stockholders and depositors. Section 
700 reads follows: 


president, cashier other officer employee shall have 
power indorse, sell, pledge hypothecate any notes, bonds other 
obligations received said corporation for any money loaned until 
such power and authority shall have been given such president, cashier 
other officer employee, the board directors, written record 
which proceeding shall first have been made; and all acts in- 
dorsing, selling, pledging and hypothecating done said president, 
other officer employee, without the authority from the 
board directors, shall null and void.’’ 


While this section was amended 1923 (Acts 1923, 515, 18), 
was the law when the contract controversy was executed. 
difficult preceive why the officers bank should prohibited 


law from transacting the business enumerated this section without 
first getting authority from the board, record which must made, 
and yet permit the cashier bind the bank guaranteeing the debt 
another, which apparently way connected with the bank’s 
business, without authority the board. When consider the in- 
terest the depositors have the success the bank, and the interest 
the stockholders, due their hope profit and the imposition 
double liability, the event insolvency, can readily see that the 
law should circumscribe, limit, and restrict the powers the officers 
involve the stockholders and depositors hazardous undertakings. 

the rule this state and the general rule laid down the 
authorities that: 


guaranty bank, without benefit itself, the debt 
another, which has interest, beyond its powers.’’ 


Mr. Michie, his work Banks and Banking, vol. 681, says: 


guaranty bank, without benefit itself, the debt 
another which has interest, beyond its powers. For bank 
has power make guaranty except for the protection its own 
rights, incident the transaction its own business, unless 
specially authorized law. But for its own protection incidentally 
transacting its own business, may give 
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long list cases cited the author support this declara- 
tion law. 


Again the same author, page 745, 105, uses this language: 


bank has authority lend its credit; hence not within 
the power the cashier bind upon contract guaranty 
suretyship for the accommodation third persons and with respect 
matters which has interest.’’ 


banking corporation cannot lend its another be- 
coming surety, indorser guarantor for him. cannot, for the ac- 
commodation another, indorse his note guarantee the perform- 
ance obligations which has interest. Such act ad- 
venture beyond the confines the banking business, and, when its 
true character known, rights grow out it, though has taken 
part the garb lawful transaction; and this applies na- 
tional banks.’’ 


But the contract guaranty for the bank’s own protection 
incidental the transaction its own business for its own 
benefit, may give guaranty. 

This court recently had this same question under consideration 
the case Bank Morrilton Skipper, Tucker Co., 165 Ark. 49, 
263 54, and, substance, held that the bank had authority 
execute contract guaranty was for its own benefit the 
prosecution its authorized business. The court, page (263 
56), used this language: 


court properly submitted the jury the question the 
authority appellant, banking institution, execute the con- 
tract guaranty, the ground that was contract for its own 
benefit the prosecution its authorized business. There was 
error that 


think fairly deducible from the evidence that the mem- 
bers the partnership known the Booneville Marble Granite 
Works were customers the bank, and that perhaps the bank might 
have had some interest making this contract guaranty, although 
not definitely shown the evidence this case, and that this 
was question for the jury determine proper instructions from 
the court, both the authority the cashier make the contract 
the first instance, and whether the contract guaranty was 
for its benefit the prosecution its authorized business. 

The cireuit court therefore erred directing verdict for the 
plaintiff, and the judgment will therefore reversed and the cause 
remanded for new trial. 

ordered. 


692 THE BANKING LAW JOURNAL 


TRADE ACCEPTANCES MADE NON-NEGOTI- 
MATURITY 


Lane Co. Crum, Commission Appeals Texas, 291 
Rep. 1084 


The plaintiff company accepted three trade acceptances drawn 
the Products Company and delivered them the 
Cascade Company, transaction wherein the plaintiff company 
purchased number washing machines from the Cascade Com- 
pany. 

When the machines were delivered the. plaintiff, the plaintiff 
discovered that they were not represented. The defendant, Mrs. 
Crum claimed purchaser for value the trade accept- 
ances. The plaintiff company tendered the machines the Cas- 
Company and brought this suit cancel the acceptances. 

appeared that each the acceptances contained the follow- 
ing clause: 

obligation the acceptor hereof arises out the pur- 
chase goods from the drawer, maturity being conformity 
with the original terms purchase.’’ 

was held that this clause the acceptances made them non- 
negotiable and that the plaintiff was entitled have them canceled. 


Action the Lane Company against Mrs. Crum and an- 
other. Judgment for plaintiff was reversed and rendered the Court 
Civil Appeals (284 980), and plaintiff brings error. Judg- 
ment the Court Civil Appeals reversed, and judgment the 
trial court affirmed. 

Williamson Waco, for plaintiff error. 

Hilton, Howell and Spell, Naman Penland, all Waco, for de- 
fendants error. 


HARVEY, J.—On June 24, 1924, Williams, under the 
trade-name Cascade Products Company, entered into contract 
writing with the Lane Company, with reference the delivery 
the Company the Lane Company certain number 
washing machines. The contract set out full the majority 
opinion the Court Civil Appeals. unnecessary decision 
here that determine whether such contract constitutes sale con- 
tract merely agency agreement. September, 1924, the num- 
ber machines called for the contract were delivered the Cas- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 750. 
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cade Company the Lane Company, who declined accept them but 
held them subject the order the Cascade Company. 

the time the contract above mentioned was made and 
part the transaction, the Lane Company accepted three trade ac- 
drafts drawn the Cascade Company, each for the sum 
$378, and payable respectively 60, 90, and 120 days after date. The 
form these instruments such make them negotiable instru- 
ments, unless the clause appearing each them, which herein- 
after stated, renders them non-negotiable instruments. 

October 29, 1924, the Lane Company brought this suit against 
Williams and Mrs. Crum cancel these three trade ac- 
ceptances the ground that the washing machines were not repre- 
sented, and the machines were tendered the defendants. Mrs. Crum 
answered cross-action seeking recover the trade acceptances, 
alleging that she was innocent holder thereof due course 
trade, for value, before maturity. The cause was tried before jury 
and resulted judgment being rendered canceling the three trade 
acceptances and awarding Mrs. Crum the washing machines. 
appeal, this judgment was reversed the Court Civil Appeals, 
and judgment rendered that court for Mrs. Crum the trade 
ceptances (284 980); Associate Justice Stanford dissenting. 

The contention the Lane Company that the following clause 
the trade acceptances renders same non-negotiable and therefore 
subject the rights and equities said company growing out its 
said contract with the Cascade Company, wit: 


obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with the 
original terms 


agree with the conclusion reached Associate Justice Stan- 
ford his dissenting opinion the legal effect the clause just 
quoted. our opinion the clause has effect render the trade ac- 
ceptances non-negotiable under the law merchant well under 
the Negotiable Instruments Act (Vernon’s Ann. Civ. St. 1925, arts. 
5932-5946). The obligation the acceptor, according the terms 
said clause, arises not from the instruments themselves, but from 
transaction. For instrument negotiable, the obliga- 
tion the maker must arise exclusively from the instrument. 
obligation arising from collateral transaction can imported into 
the terms the instrument without destroying the negotiability 
the instrument. Corpus Juris, pp. 113, 114. negotiable instru- 
ment has been termed ‘‘a courier without luggage,’’ whose counte- 
nance its passport. This apt metaphor does not fit these trade ac- 
ceptances, for the reason they are laden with the equipment way- 
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farer who does not travel under safe conduct. their express terms, 
these instruments bear burdens whose nature must sought for be- 
yond the four corners the instruments themselves. The clause 
question more than mere ‘‘statement the transaction which gives 
5932 the Revised Statutes. far from being mere descriptive 
reference the transaction which gave rise the instrument, the 
clause, definite terms, points that transaction the source 
the acceptor’s obligation pay the amount named the instru- 
ment. The legal effect the clause render the paper subject 
all the rights and equities the parties the collateral transaction 
from which the obligation the acceptor arises. Parker American 
Exchange Bank (Tex. Civ. App.) 1072; 124. 

recommend that the judgment the Court Civil Appeals 
reversing the judgment the trial court and rendering judgment 
for defendant error reversed and that the judgment the 
trial court affirmed. 


EFFECT STATUTE AUTHORIZING COL- 
LECTING BANK SEND CHECKS 
DIRECT DRAWEES 


Jensen First National Bank White, Supreme Court South 
Dakota, 213 Rep. 854 


Even though there statute which authorizes collecting banks 
forward checks for collection direct the banks which they 
are drawn, this method collection not obligatory and bank 
may transmit checks through its correspondents. 

this the plaintiff deposited the check question the 
defendant bank Saturday, February was forwarded 
the fourth and after passing through the hands three banks 
reached the drawee February The drawee failed before the 
draft which issued payment the check could collected. 
was held that these facts did not render the defendant bank 
liable the plaintiff. 

Under the decisions South Dakota, collecting bank not 
liable for the negligence defaults its correspondent banks, pro- 
vided uses due selecting its correspondents. 


Action Christ Jensen and others, co-partners Jensen Bros., 
the First National Bank White, From judgment 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 259, 267. 
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for defendant and from order denying new trial, plaintiffs appeal. 
Affirmed. 

Hall Purdy, Brookings, for appellants. 

Cheever Cheever and Collins, all Brookings, for re- 
spondent. 


GATES, J.—On Saturday, February 1924, after banking hours, 
plaintiffs, customers defendant, deposited defendant bank 
check for $402.78, indorsed them blank, drawn their order 
upon the Farmers’ Merchants’ State Bank Bushnell, The 
transaction was between Jens Jensen, one the plaintiffs, and Mr. 
president defendant. Plaintiffs were given duplicate 
deposit slip, which recited, subject 
Monday, February this check, with other collection items, was sent 
the First National Bank Pipestone, Minn., leaving White the 
first train Tuesday, February The latter bank was regular 
correspondent defendant and bank good standing and repute. 
The Pipestone bank forwarded the check bank Sioux City, Ia., 
which turn forwarded the Federal Reserve Bank Minne- 
apolis. The latter sent the check directly the payer bank, which 
February charged the check the account the drawer and 
issued its draft the Bank Brookings and sent same the Fed- 
eral Reserve Bank. The Bank Brookings suspended February 
and the Bushnell bank suspended February 12, that the 
proceeds the collection were never realized and the defendant bank 
charged plaintiffs’ account with the amount the check. 

This action was begun recover the amount the check from 
defendant bank. the conclusion the trial the court directed 
verdict for defendant. From the judgment entered thereon and from 
order denying new trial plaintiffs appeal. 

first contended plaintiffs that there was sufficient evi- 
dence require submission the jury the question whether defend- 
ant took the check from plaintiffs for collection, and thereby the re- 
lation principal and agent arose, whether the check was re- 
ceived general deposit and thereby the relation debtor and 
arose between the bank and plaintiffs. Among the points 
urged support the debtor and relationship are that 
plaintiffs’ indorsement the check was unrestricted and that de- 
fendant did place the amount the check plaintiffs’ credit. But 
those facts are not determinative the relationship. The agreement 
the parties the determining factor. Fanset Garden City 
State Bank, 248, 123 686, this court quoted with ap- 
proval the following from Minnesota opinion (In State Bank, 
Minn. 119, 336, Am. St. Rep. 


q 
q 
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general rule that upon deposit being made customer 
bank, the ordinary course business, money drafts other 
negotiable paper, received and credited money, the title the 
money drafts other paper immediately becomes the property the 
bank, which becomes debtor the depositor for the amount; and, 
other facts appeared than these, they would held con- 
clusively show that such was the intention. But the question one 
the agreement the parties, and neither the fact that the indorse- 
ment the paper the customer was unrestricted, nor that was, 
before collection, credited with the amount his account, with the 
privilege drawing against it, conclusive the question the 
ownership the paper. was fact delivered the bank for col- 
lection, for collection and and the customer be- 
fore collection will deemed merely provisional, which the bank may 
the paper not paid the maker 


further urged that plaintiff Jens Jensen did not read the 
notation the duplicate deposit slip, ‘‘deposited subject 
and claimed not know it, and that according his testi- 
mony nothing was said about taking the paper for collection. more 
were needed than the notation the duplicate deposit slip found 
the testimony Jens Jensen, viz.: ‘‘When left the check there 
left with Mr. Holden; understood was for collection.’’ 
therefore clearly appeared that the relation principal and agent 
arose between plaintiffs and defendant reason the deposit, and 
there was question for the jury that respect. 

next contended that there was question for the jury 
the liability defendant for negligent delay the presentation 
the check. 

There are two contradictory rules this country respect 
checks taken for collection and forwarded other banks. One 
called the New York rule, followed the federal courts and 
minority the state courts. Under that rule, applied this case, 
the Federal Reserve Bank was negligent the presentation 
collection the check, then this defendant would have been liable 
for such negligence the Federal Reserve Bank. Magee Banks 
and Banking, 499, 525, City Douglas Federal Reserve 
Bank, 271 489, Ct. 554, Ed. 1051. The other rule, 
the Massachusetts rule, thus described Federal Reserve 
1261: 


the other hand, equal, not greater, number states 
following the ‘Massachusetts rule,’ have held exactly the contrary, 
viz., that the initial bank the mere fact deposit for collection, 
authorized employ subagents, who thereupon become the agents 
the owner and directly responsible him for their defaults.’’ 


. 
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the Massachusetts rule the author Paton’s Digest section 
also says: 


‘due care’ rule is, therefore, now well established the 
majority rule the courts and the Legislatures, while the minority 
hold the rule that the collecting bank liable for correspondents’ 


This court Fanset Garden City Bank, supra, aligned itself 
with the Massachusetts rule the following language: 

paper delivered bank, other agent for personal 
collection, where presumed that the bank, other agent, will 
personally make the collection, where the paper made payable 
the same bank, the same vicinity, where the bank sends 
the paper the bank against which drawn, all such similar 
cases, generally held that the agent liable for the acts omis- 
sions the subagent; but when, from the very necessities the case, 
the agent employed collect cannot personally make the collection 
paper far distant locality, and the principal knows 
sent such far distant locality, through the ordinary and customary 
channels subagents, the case bar, then, the absence 
fraud negligence the part the agent, seems generally 
held, all courts last resort and text writers, that the agent 
relieved liability, and that the principal must look the subagent, 
whom has expressly impliedly authorized act for him; but, 
all cases where there express implied authorization the 
subagent, the agent himself held liable.’’ 


But counsel for plaintiffs assert that this collection was not 
made ‘‘far distant and that the ‘‘necessities the 
did not sanction the roundabout route which was taken for the 
collection this check, and that Bushnell being ‘‘in the same 
White, the defendant should have made the collection 
itself sent the payer for collection. 

appears that White and Bushnell are both towns Brookings 
county which the city Brookings the county seat; that White 
eight miles farther from Brookings than Bushnell; that railway 
trains from White Brookings pass through Bushnell; that the First 
National Bank Brookings had been defendant’s correspondent 
until February which time closed its doors; and that but for 
that fact this check would have been transmitted said First Na- 
tional Bank Brookings for collection; that the First National Bank 
Pipestone, Minn., was defendant’s nearest correspondent the time 
this check was received for collection; and that there was only the one 
bank Bushnell. reason the following provision chapter 
117, Laws 1919, defendant might have forwarded the check directly 
the payer bank Bushnell, viz.: 


such method forwarding direct the payer shall 
deemed due diligence, and the failure such payer bank, because 
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its insolvency other default, account for the proceeds thereof, 
shall not render the forwarding bank liable therefor, provided, how- 
ever, such forwarding bank shall have used due diligence other 
respects connection with the collection such 


But defendant was under obligation send the check directly 
the payer bank, and there was very good reason for not doing 
so, and that that Jens Jensen the time making the deposit 
told Mr. Holden that was informed the drawer the check 
that the Bushnell bank was only paying $10 day check. The 
words ‘‘far distant and ‘‘in the same vicinity’’ used the 
Fanset Case must held have been used view the particular 
that case. That case related transaction had Garden 
City, Clark county, D., check drawn upon bank 
Minot, the absence special agreement between defend- 
ant and plaintiffs there was obligation defendant send its 
collector Bushnell endeavor make the collection. was 
within the usual course business for defendant send the check 
its nearest correspondent, which this case was the Pipestone 
Bank. Morse Banks and Banking (5th Ed.) 235, 236. was 
not negligent selecting the Pipestone Bank agent for collection, 
and was not negligent point time forwarding the check 
that bank. Therefore, when defendant used due selecting and 
transmitting the check the Pipestone Bank, its responsibility 
plaintiffs ended, and was not responsible for the acts omissions 
further subagents. 

Therefore there was question for the jury pass upon, and 
the trial court did not err directing the verdict. 
The judgment and order appealed from are affirmed. 


RECEIPT ADVANCE PAYMENT NOTE 
BANK CASHIER NOT BINDING PAYEE 


Oren Seim, Supreme Court Wisconsin, 212 Rep. 949 


The defendant gave the plaintiff note $500, dated March 
1923, payable one year after date, with interest per cent. The 
plaintiff placed the note safe deposit box bank and told 
the defendant could pay the note the bank’s 
January 11, 1924, the defendant paid the cashier the principal 
and amount interest then due. This was done without the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 985. 
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knowledge and the bank subsequently failed. was 
held that this did not constitute payment the note and that 
the defendant was still liable the plaintiff. 


Suit Anna Oren against Seim. From judgment for 
plaintiff, defendant appeals. Affirmed. 

Promissory note. March 1923, the defendant gave plaintiff 
his note for $500, due one year, with interest per cent., pay- 
able semi-annually. that time plaintiff was living Rio, Columbia 
county, Wis., but was temporarily Soldiers Grove, where the note 
was given, and where she remained until August 23rd, when she re- 
turned Columbia county and remained there until July, 1925. 
After the note had been executed and delivered, plaintiff, the 
knowledge the maker and the the bank, one Clarence 
Peterson, placed her safety deposit box, where remained until 
her return July, 1925. The court found: 


the time making said note, the bank Soldiers 
Grove, Wis., the plaintiff told the defendant that might pay the 
note Clarence Peterson, who was that time the cashier the 
bank Soldiers Grove, 


the 11th day January, 1924, the defendant went the bank 
Soldiers’ Grove and paid Clarence Peterson, the cashier, the sum 
$521.60, which was the principal and interest the note that 
date, and took receipt for the amount paid, which was produced 
the trial. Peterson placed the amount paid the the 
plaintiff the bank, where has since remained. already in- 
dicated the note was not delivered because still remained the 
plaintiff’s safety deposit box. The court found that neither the de- 
fendant nor Peterson notified the plaintiff the transaction Janu- 


ary 11, 1924. May 14, 1924, the direction.of the plaintiff, 


Peterson paid out $5.28, being the amount the premium cer- 
tain fire insurance policy. Peterson never had the kay the plain- 
tiff’s safety deposit box. The bank which the money was deposited 
became insolvent, the plaintiff filed claim and brought this suit 
recover the amount the note with interest from the defendant. 
The defendant set payment made already indicated, the court 
found favor the plaintiff, and judgment was entered accordingly, 
from which the defendant appeals. 

Graves Earll, Prairie due Chien, for appellant. 

Smith, Viroqua, for respondent. 


ROSENBERRY, J.—The facts this case except indicated are 
practically undisputed. addition the facts already set out, the 


n 
| 
t 
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defendant claimed that Peterson had apparent authority receive 
payment; having transacted prior the time the execution and 
delivery the note question considerable amount business for 
the plaintiff. the request the defendant, the plaintiff indicated 
the extent Peterson’s authority the premises, and for the pur- 
poses this case, there having been subsequent transactions be- 
tween the parties, must held that the authority Peterson was 
limited accepting payment the note. Inasmuch the interest 
was payable semi-annually, the direction which the plaintiff gave 
Peterson pay the premium her fire insurance policy loses its 
significance. Under the facts she had right presume that the in- 
terest had been paid, and, had been paid, she would have had 
amount the hands Peterson excess the premium; hence her 
direction pay cannot held amount ratification Peter- 
son’s act. considered, also, that Peterson, being the agent the 
plaintiff receive payment the note when due, had authority 
accept payment prior the due date the note. The plaintiff 
denied that she had any talk with Mr. Seim which she authorized 
payment Peterson. Mr. Seim testified that the presence 
Peterson asked the plaintiff the following question: 


when you put this note your bank box, who will pay 


And she said ‘‘Yes.’’ And this was corroborated Peter- 
son, whose testimony was the same effect. The court found 
favor the defendant this issue. 

There from which can inferred that the 
plaintiff authorized Peterson accelerate the maturity the note 
accept any other sum than the amount the note with interest ac- 
cording its terms. The full amount the interest was never paid. 
The interest being paid the time payment, January 11, 1924, 
the money having been deposited with Peterson the defendant 
time when knew that Peterson had authority receive 
agent the plaintiff (the note not being due that time), must 
held that Peterson remained possession the money the 
agent the defendant, who was the owner the fund. The money 
remained the hands Peterson until the due date the note. 
The answer alleges that the sum $521.60 was ‘‘paid Peter- 
son full payment the note.’’ appears from the evi- 
dence, also, that the amount was tendered full payment. Mani- 
festly Peterson could not accept amount less than the amount due 
the note discharge the note. the knowledge Seim 
had authority so. His authority was accept payment and 
nothing else. 
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suggested behalf the defendant that Peterson, having 
authority collect the whole amount, had authority receive less 
than the whole amount part payment. not reach the ques- 
tion suggested. The amount deposited the defendant January 
11, 1924, was paid the defendant and accepted Peterson 
discharge the defendant’s liability upon the note. March 1924, 
when the note was due, Peterson could not accept the amount de- 
posit, $521.60, discharge the defendant’s liability, because 
had authority so. The amount then due was $525. .The de- 
fendant did not offer the $521.60 part payment any time; hence 
Peterson could not accept such, assuming had authority 
accept part payment maturity some subsequent time. Neither 
party moved and nothing occurred, except the lapse time change 
the relation the parties from January 11, 1924, until the bank 
failed some months later. The defendant’s liability was not discharged 
January 11, 1927, because Peterson had authority accept the 
sum paid discharge. was not discharged March 1924, 
because the amount paid was not sufficient discharge defendant’s 
liability. was not fact the due date the note any other 
subsequent time offered part payment nor accepted part pay- 
ment Peterson, the agent the plaintiff, assuming had authority 
accept it, matter not decided. Therefore the liability the 
defendant the note continued and the plaintiff was entitled 
judgment. one two innocent parties must suffer. our 
duty apply legal principles established facts, however harsh the 
result may seem. Many collateral questions might discussed, but 
useful purpose would served thereby. 

Judgment affirmed. 


PURCHASER TRADE ACCEPTANCE 
HOLDER DUE COURSE 


Wakem Schneider, Supreme Court Wisconsin, 213 Rep. 328 


The fact that the purchaser trade acceptance takes 
discount ten per cent. does not itself indicate that the pur- 
chaser not holder due course. 

provision the face trade acceptance that ‘‘the obliga- 
tion the acceptor hereof arises out the purchase goods 
from the does not impose the purchaser the duty 
inquiring the contract between the acceptor and the drawer. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 482, 498. 
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Action Wallace Wakem against Philip Schneider and 
others. Judgment for defendants, and plaintiff appeals. Reversed 
and remanded, with directions. 

The plaintiff president general merchandise warehouse com- 
pany Chicago, and for many years has been engaged discounting 
trade paper his personal account. February 24, 1925, the re- 
quest one Johnson, whom plaintiff had known for about 
year, and with whom had least one business transaction, pur- 
chased three trade acceptances, aggregating $696.50, purporting 
have been executed Chicago February 20, 1925, and each sub- 
stantially the following form: 


Schneider Son Company, Sheboygan, Wis.: 

(90), (120), days after date, pay the order Ourselves 
Chicago, Illinois, the sum two hundred and thirty-two and 
50/100 ($232.50). Accepted Sheboygan 2/20, 1925. 

obligation the acceptor hereof arises out the purchase 
goods from the drawer. 

through Bank Sheboygan. 

Schneider Son Co., Phil. Schneider, au- 
thorized buyer. 

Aristocrat Mfg. Distributing Co., 
Johnson.’’ 


Each was indorsed the back, Mfg. Distributing 
Co.—M. 

Plaintiff paid Johnson $626.85, discount $69.65. 

The plaintiff, through his private secretary, who attended such 
matters for him, knew that Johnson individual was doing busi- 
ness the name the Aristocrat Manufacturing Distributing 
Company; that was selling dish-washing machines; lived 
hotel Irving Park Chicago; had desk space West Jackson 
boulevard; and also that the defendants had satisfactory rating 
Dun and Bradstreet. 

special exclusive sales agency agreement was made with de- 
fendants, and including the delivery Sheboygan them seven 
dish-washing machines with quoted retail price $995, less per 
dealers’ profit, making the above net amount $696.50. 
was also agreed that the seller would put special sale campaign 
help disposing them. 

The machines were delivered and set up. man was sent 
conduct such sale campaign, who hired several women assist. 
After two weeks longer efforts that regard, sales having 
been made, the campaign ceased. The machines remained de- 
fendants’ hands, and they attempted thereafter return them 
the seller accordance with certain terms the contract. 
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The first trade acceptance fell due while the campaign was 
and the defendants paid it. They refused pay the others, and this 
suit was brought. 

Upon the trial special verdict was answered follows: 


Did Johnson negotiate the trade acceptances suit under 
such amount fraud? Ans. Yes. 

Did the plaintiff take the trade acceptances good faith? 
Ans. No.’’ 


Upon respective motions the parties judgment was granted 

favor the defendants, and plaintiff appeals. 
Benfey Benfey, Sheboygan, for appellant. 

Collins Collins, Sheboygan, for respondents. 


ESCHWEILER, J.—Because are satisfied that under the testi- 
mony this case the plaintiff was holder good faith the trade 
acceptances, and that there not sufficient support for the jury’s 
answer the negative the second question the special verdict, 
the plaintiff entitled judgment his favor, irrespective 
whether not the first question the special verdict was properly 
answered. 

Assuming that there was defect the title the person who 
negotiated the instrument question here, and that the burden was 
therefore, under section 116.64, Stats. 1925, placed upon the plaintiff 
prove that was holder due course, defined section 
116.57 Stats., still the evidence permits other warrantable con- 
than that plaintiff’s title was good. The plaintiff showed that 
law, was required. 

That the form commercial paper here involved and designated 
trade acceptances are negotiable instruments, and within and under 
the statutes concerning such, not here questioned, nor could 
well be. MeCornick Co. Gem State Oil Prod. Co., Idaho, 

not claimed respondent that there was any duty the 
plaintiff inquire the contract between the seller and the buyer 
the goods for which such paper was given, though such was men- 
tioned the face the acceptances. any such inquiry had been 
made, would have shown legitimate contract. That the seller did 
not thereafter fully comply with the conditions required the con- 
did not course affect its validity the time its making. 

The discount the sale these papers was not such create 
any constructive notice possible infirmity title place any 
duty the plaintiff make further examination. Tiefenthaler 
Biersach, 182 Wis. 245, 196 211. 
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Importance attached respondents the use Johnson, who 
alone transacted all the business, the name Manufactur- 
ing Distributing the various papers. being con- 
ceded that there such incorporation, reliance placed upon the 
Illinois statutes prohibiting, under penalty, the assuming corporate 
name for the purpose soliciting business, and which statute may 
found with decisions thereon 333. 

Illinois decisions has been held that the only penalty for 
doing business under assumed corporate name the one expressly 
provided for this statute, and that such violation does not make 
void contract made individual using corporate name 
(Turnes Johnson, 179 Ill. App. 32; People Rose, 219 46, 
First Nat. Bank Litchfield Cox, 140 Ill. App. 98, page 102. 

Section 343.722 (4470b), Wis. Stats. cited respondents, provid- 
ing penalty for the unlawful use corporate name with intent 
obtain credit, such name not disclosing the real name names 
one more the persons engaged said business, without first 
filing the office the register deeds the county where the 
principal place business may the specified statement with 
reference the same, can have possible application this case. 

The plaintiff here having neither actual nor constructive notice 
any infirmity title fraud the original transaction, either 
such there were, was entitled, holder due course, judg- 
ment his favor. First Nat. Bank Court, 183 Wis. 203, 213, 197 
798. There was here such out the ordinary course 
business unusual transaction was presented the case relied 
upon defendants Union State Bank Savord, 186 Wis. 365, 
202 688. 

Judgment reversed and cause remanded, with directions enter 
judgment for plaintiff. 


NOTE MADE VOID ALTERATION 


Ryder Baker Yacht Basin, Inc., Supreme Judicial Court Massa- 
chusetts, 156 Rep. 723 


promissory note which has been altered changing the 
payee’s name and adding the words ‘‘with interest’’ cannot 
even holder due course. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 76. 
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Separate actions contract Charles Ryder against the 
Baker Yacht Basin, Inc., and others, and against Lorenzo Baker 
and others. Verdict for defendants each case. report. Ex- 
ceptions overruled. 

Anderson, Boston (R. Owen, Boston, with 
for plaintiff. 

Hannigan, Boston (M. Orloy, Boston, with him), 
for defendant. 


CARROLL, J.—These are actions alleged promissory note 
purporting have been signed the defendant corporation and 
indorsed the individual defendants. 

appeared that, January, 1918, the defendant corporation had 
signed and the individual defendants had indorsed note for $15,000 
payable the National Mt. Wollaston Bank. There was evidence 
that Borden, the manager the defendant corporation, was in- 
structed take the note the National Mt. Wollaston Bank for 
discount, and that the bank refused discount it. The defendants 
testified they did not know what became the note. Borden con- 
tinued the employ the defendant corporation until January, 
1921. Lorenzo Baker testified that July, 1923, one Fickett. 
showed him the note; that had then been altered, the name Alfred 
Borden was substituted for the National Mt. Wollaston Bank 
payee, were the words ‘or any bank,’’ and, when signed it, 
the note did not bear the date June 25, 1923; that when the altered 
note was presented him 1923, Fickett, (Baker) 
stated that the note was spurious note; that the summer 1923, 
his attention was again called the note the Quincy Trust Co. 
and copy was presented him; that said was not the 
note the Baker Yacht Basin, Inc., and that knew this time 
that some one was trying negotiate the note. Baker further testi- 
fied that did not inform the Quincy Trust Co. about the changes. 
the note the attempt discount with the National Mt. 
Wollaston Bank; that did not tell Fickett about the changes 
the note; that stated Fickett that ‘‘it was not their note’’ and 
did not sign it; that when saw the plaintiff’s brother, Robert. 
Ryder, November, 1923, ‘‘all said Ryder was that did 
not sign that The plaintiff purchased the note September 
1923, before maturity according the date appearing the note 
altered. 

The plaintiff asked the judge instruct the jury: 


(1) the defendant knew that the note its present form 
was out and circulation and was informed that there was 
attempt negotiate previous the time that the plaintiff purchased 
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the said note, and the defendant did nothing get the said note 
into its possession see that the same was not negotiated 
the public, estopped deny the validity the said note the 
hands bona fide holder for value;’’ (2) ‘‘If the defendant was 
informed June the early part July, 1923, that the note its 
present form was being presented bank for discount, and was 
being offered for that purpose the community, and did nothing 
but deny that the signature upon the note was its own, deny 
that was its note, and made effort whatever stop the cir- 
culation the said note signed and indorsed the public, 
that innocent holder for value without notice any defect the 
said note can enforce the obligation the said note against the 
defendant, and the defendant estopped deny the validity the 
said note the hands the and (3) ‘‘If the defendant 
knew that the note its present form was being offered for discount 
June July 1923, and did nothing more than state, 
through its treasurer, substance that the note was not its note, 
that did not sign it, and knew that the writing the said paper 
purporting note was its authorized signature, and that the 
name the defendant was signed thereto and was the actual signature 
the defendant corporation, and did nothing further attempt 
get the said note into its possession, the defendant liable bona 
fide holder for value without notice any infirmity the said note, 
upon the doctrine that where one two innocent persons must suffer, 
that the one making possible his signature and acts that fraud 
should committed upon third party, cannot heard say that 
they are not 


The judge refused grant these requests. The jury found for 
the defendants. 

The note was materially altered and the plaintiff cannot recover 
from the defendants. Andrews Sibley, 220 Mass. 10, 107 
395; Munroe Stanley, 220 Mass. 438, 107 1012. When the 
defendant Baker’s attention was called the spurious note, denied 
its genuineness. The plaintiff had direct communication with the 
defendants before the note was. purchased; and although they knew 
that some one was attempting negotiate the note, they had 
knowledge that the plaintiff was intending purchase it. The de- 
fendants were not estopped their conduct. They were not obliged 
point out the particular alterations the note, nor did any 
estoppel arise because the statement Baker that ‘‘he did not 
sign expressed Greenfield Bank Crafts, Allen, 269, 273: 


duty disclaim repudiate the paper thereby imposed 
him, and absolute inference his liability thereon 
drawn from mere omission disown disavow the contract 


the cases bar the defendants denied their liability. They 
stated that the paper was not genuine. They were not required 


. 
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into details explain the fraudulent alterations the paper. Glidden 
Chamberlin, 167 Mass. 486, 497, 103, Am. St. Rep. 479; 
Newton Centre Trust Co. Stuart, 201 Mass. 288, 630. Nor 
was there evidence any negligence sufficient allow the plaintiff 
recover the altered note. 

Exceptions overruled. 


FAILURE PRESENT PROMISSORY NOTE 
FOR PAYMENT 


Shapiro Weber, New York Supreme Court, Appellate Division, 
222 Supp. 421 


The failure the holder promissory note present for 
payment maturity does not affect his right recover the 
note against the maker. The only effect such failure that, 
the maker able and willing pay the time and place 
maturity and has funds available there for that purpose, such 
ability and willingness are equivalent tender payment and 
prevent the holder from recovering costs and interest. 

Where series notes provide that all shall become due 
default payment any one note for twenty days the holder can- 
not put the maker default unless makes presentment for pay- 
ment the time and place maturity. 


Action Kalman Shapiro against Harry Weber and another 
From order denying his motion strike out the first and second 
separate and distinct defenses the amended answers, plaintiff ap- 
peals. Reversed, and motion granted, with leave defendants 
serve amended answer within days from service order. 

Dos Passos Brothers, New York City (Henry Wiley, New 
York City, Counsel, and Cyril Dos Passos, New York City, 
the brief), for appellant. 

Kopp Markewich, New York City (Samuel Null, New York 
City, counsel), for respondents. 


PROSKAUER, J.—Plaintiff the holder promissory note for 
$1,000, past due its terms, and other notes the same amount, 
constituting series, payment which, indorsement the note, 
was accelerated ‘‘upon default the payment any one note 


similar decisions see Banking Law Journal Digest (Third 
Edition) 654, 1055. 
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for period The notes were payable definite named 
place. The action upon all the notes. 

the first separate defense, the defendant maker pleads that 
the time the maturity the note was ready, able and willing 
pay it, but was prevented from doing the failure the plain- 
tiff present the note for payment. second defense the maker 
pleads that upon the due date the note and during the 20-day 
period was ready, able and willing pay the note, but was pre- 
vented from doing because the plaintiff was out the country and 
was unable ascertain whom payment should made. 
defense stated complete one. 

must conceded that they are but partial defenses. The fail- 
ure presentment does not bar the holder’s right recovery against 
the maker the note, which its terms was past due. Its effect, 
under section 130 the Negotiable Instruments Law, only that, 
the maker able and willing pay the place payment ma- 
turity, and has funds there available for that purpose, ‘‘such ability 
and willingness are equivalent tender payment upon his 

The pleader here has omitted the allegation contemplated sec- 
tion 130 that the maker had ‘‘funds there available for that 
not hold that this statutory provision means that cash hand 
must available the place payment, but the pleader may 
least appropriately allege that the maker was funds available for 
purposes payment. Three things are required section 130— 
ability, willinginess and the possession funds available for payment. 
the first separate defense willingness not alleged, the phrase used 
the pleader being ‘‘ready and able,’’ and there allegation 
the possession available funds. There is, therefore, technical de- 
fect the allegations the first defense, even with respect the 
first note the series. 

The important question, however, the effect the separate de- 
fenses, correctly stated partial, much plaintiff’s claim 
predicated the accelerated notes. If, substance, the facts 
there alleged constitute defense this portion the claim, the de- 
fendant should have leave plead over. our opinion they con- 
stitute such defense. The indorsements the notes, accelerating pay- 
ment upon the conditions there stated, are governed the law 
contracts, and not the peculiar rules applicable negotiable in- 
struments. 

The substance the agreement that default payment, con- 
tinuing for period days, shall entitle the holder acceleration. 
The notes were payable particular place. The debtor was not re- 
quired matter contract law search for his ereditor. was 
for the repair the place fixed for payment, desired 
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put the debtor default. Bardsley Washington Mill Co., 
Wash. 553, 557, 103 822, 823 Am. St. Rep. 1133), Parker, J., 
for the Supreme Court Washington, writes case this nature: 


the owner has the right exercise such option, must 
furnish the maker the note opportunity pay the place 
where the same payable. The appellant being ready and 
willing pay the time and place for payment, are the opin- 
ion that there was such default the payment interest 
entitle the respondent maintain action upon the whole debt, and 
that this action was prematurely 


adopt the reasoning this authority. 

While the order sustaining the defenses must reversed, and the 
motion granted, for the technical reasons set forth, the order re- 
versal should provide that without costs this appeal, and that 
the defendant should have appropriate leave plead over, without 
costs; the ease retain its place the calendar. 


BANK PAYING MONEY PERSON UNLAW- 
FULLY PRESENTING PASSBOOK PRO- 
TECTED BY-LAW 


Wasilauskas Brookline Savings Bank, Supreme Judicial Court 
Massachusetts, 156 Rep. 


The signature card signed the plaintiff when opened 
account with the defendant bank stated that the depositor agreed 
the by-laws the bank. One the by-laws provided that the 
bank should not held responsible for money paid out any 
person unlawfully presenting book. The plaintiff’s book was pre- 
sented some other person whom the bank delivered check 
drawn payable the order, and this check was subse- 
quently paid. was held that the bank was not liable for the 
amount paid the person who impersonated the plaintiff. 


Action Thomas Wasilauskas against the Brookline Savings 


Bank. report after directed verdict for plaintiff. Judgment for 
defendant. 


Kjellstrom, Boston, for plaintiff. 
Williams and Boggs, both Boston, for defendant. 


CARROLL, June 29, 1912, account was opened with 
the defendant the name Tamozzis Wasilewskos. card, referred 
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signature card, was made out for Tamozzis Wasilewskos who 
signed the same with his mark. The defendant also issued savings 
bank book said name. The plaintiff was unknown the defendant 
prior June 29, 1912. the top the signature card signed 
the plaintiff there was printed these words: ‘‘I hereby agree the 
by-laws the Brookline Savings Bank and any amendments addi- 
tions thereto hereafter made without further notice.’’ One the de- 
fendant’s by-laws provided: ‘‘The bank shall not held responsible 
for money paid out any person unlawfully presenting 
This by-law was printed the bank book. August 25, 1921, the 
bank book was presented the defendant some one who answered 
the preliminary questions age, occupation, address 
place, and check for $600 was delivered, payable the order 
Tamozzis Wasilewskos and drawn the First National Bank Bos- 
ton. The check was cashed this bank August 26, 1921. The 
signature Tamaszin Wasilauskas was written the back the 
check. Before paying the check the First National Bank the 
defendant the telephone and asked about the identity the payee, 
and reply the answers given the signature card were read. 
August 27, the defendant was notified that some one other than the 
plaintiff had drawn the $600. was agreed that the plaintiff did not 
know the withdrawal the money until saw ‘‘an entry stamped 
red which had not seen before.’’ verdict was directed for the 
plaintiff the superior court and the case reported. 

The by-law protected the bank using reasonable care and good 
faith paid the money presentation the book one who falsely 
impersonated the depositor. Levy Franklin Savings Bank, 117 
Mass. 448; Goldrick Bristol County Savings Bank, 123 Mass. 320; 
Donlan Provident Institution for Savings, 127 Mass. 183, Am. 
Rep. 358; Kingsley Whitman Savings Bank, 182 Mass. 252, 
161, Am. St. Rep. 650, where the cases are reviewed. The by-law 
provided that the defendant shall not held responsible ‘‘for money 
paid out’’ one unlawfully presenting the bank book. 

The defendant paid the wrongdoer check, and urged that 
this mode payment not compliance with the by-law, that was 
not payment money and therefore the defendant was not pro- 
tected the by-law. mere receipt check, the absence 
evidence that was accepted payment, not matter law 
payment. Illustrated Card Novelty Co. Dolan, 208 Mass. 53, 54, 
299; Bergman Granstein, 235 Mass. 378, 380, 126 
657; Feinberg Levine, 237 Mass. 185, 187, 129 393. But pre- 
sentment for payment the check the bank which drawn 
receipt the amount would conclusive evidence pay- 
ment. Illustrated Card Novelty Co. Dolan, supra. While check 
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such not cash (Keystone Grape Co. Hustis, 232 Mass. 162, 165, 
122 269), check given payment debt and the check 
has been accepted payment and has been cashed, the payment 
was said Breck Barney, 183 Mass. 133, page 136, 
Time Table Advertising Co. Time Table Co., 
208 Mass. 252, 258, 462. The check against the defendant’s 
account the First National Bank having been paid that bank, 
was ‘‘money paid out’’ within the meaning the by-law, and was 
defense the plaintiff’s action. Breck Barney, supra; Illustrated 
Card Novelty Co. Dolan, supra; Automatic Time Table Advertis- 
ing Co. Automatic Time Table Co., supra. 

The plaintiff relies Jordan Marsh Co. National Shawmut 
Prudential Trust Co., 249 Mass. 325, 144 93, and similar cases 
where the instrument was forged. These cases are not conflict. 
the case bar the wrongdoer was the payee and intended the 
maker the check the payee although the defendant was mis- 
taken his identity; and the First National Bank cashing the 
check paid the one whom the check was payable. Payment was 
made the wrong person, that is, the payment was made one who 
was not the owner the book, but under the by-law the 
was authorized make the payment was made, the plaintiff 
agreed effect when the account was opened that payment could 
made the one presenting the book. The difference the spelling 
the name the back the check and the spelling the face the 
check not material. 

There was evidence negligence the defendant. 

follows that judgment entered for the defendant. 

ordered. 


PURCHASE DRAFT AFTER EXPIRATION 
LETTER CREDIT 


Courteen Seed Co. Hong Kong Shanghai Banking Corporation, 
Court Appeals New York, 157 Rep. 272 


bank which purchases negotiates draft for the sale price 
goods after the expiration the buyer’s letter credit stands 
contractual relation with the buyer the drawee bank and 
not liable the buyer for any loss which may have sustained. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 579. 
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Action the Courteen Seed Co. against the Hong Kong 
Shanghai Banking Corporation. Judgment the Appellate Division 
(216 App. Div. 495, 215 525), reversing the facts and the 
law judgment Trial Term entered upon verdict directed the 
and dismissing the complaint, and plaintiff appeals. Affirmed. 

Charles Fawsett, Milwaukee, Wis., and Humes, 
Harby, and Milward Martin, all New York City, for appellant. 

Henry deForest Baldwin, Franklin Grady, and Sherman Baldwin, 
all New York City, for respondent. 


POUND, J.—Plaintiff sues more than $300,000 damages 
through loss the sale alfalfa seed which purchased Vladi- 
vostok Siberian Russia for resale customers. United Trust Co. 
Chicago had issued documentary letter credit favor 
agent Siberia, Adolph Heiman, for $600,000, and de- 
fendant had undertaken the business valuing the credit its 
branch bank Vladivostok. The written letter credit had 
expiry date February 1920. its terms, ‘‘shipments must 
completed and drafts drawn before February 1920.’’ The 
defendant after that date purchased draft from Heiman, drawn 
the Union Trust Co., purporting its face drawn under 
the letter credit, for $600,000, payable New York, pay for 
seed shipped after the expiry date. The seed arrived Portland, 
Or., and was accepted plaintiff ignorance the date the 
draft and shipment. Defendant had meanwhile sent the draft 
the Union Trust Co. for payment. The Union Trust Co. had paid 
the defendant and plaintiff had paid the Union Trust Co. The 
below properly held that, far liability contract was concerned, 
defendant was guilty breach duty plaintiff buying the 
draft after the letter credit had expired. When bank buys 
draft relating letter credit does not act the agent the 
drawee. The transaction its own risk. owes duty the 
drawee the drawee’s customer. buys commercial paper rely- 
ing the the drawer and the security that offered. 
contractual relation exists between the drawee’s customer and the 
purchasing bank. Therefore breach contract arises out the 
purchase draft after the expiry date the letter credit. The 
governing principles relation letters credit this connection 
are adequately set forth the opinion McAvoy, J., below (216 
App. Div. 495, 215 525), and need not repeated. 

Appellant argues this court that the respondent should held 
liable for words. The facts which relies sustain this 
theory are follows: January the Union Trust Co. the re- 
quest appellant sent telegram respondent’s New York office 
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directing cable the Vladivostok branch that case letter 
credit was not used within the time specified, February 1st, the credit 
reduced $300,000 and extended and until February 10. 
January respondent’s New York office cabled its Vladivostok office 
accordingly. This cable did not arrive respondent’s Vladvostok 
office until the afternoon February 12, after the Adolph Heiman 
draft for $600,000 had been purchased. receipt thereof the Vladi- 
vostok office sent the New York office follows: ‘‘Re your 
wire 30th January received 12th February too late have drawn under 
This statement was made negligently reliance upon 
preliminary cabled letter credit which had expiry date, but 
which was followed confirmatory written letter credit having 
expiry date which respondent negligently overlooked. This cable 
reached defendant’s New York office February 24. copy thereof 
wire, confirmed the next day letter, was sent the Union 
Trust Co., which communicated the same respondent. The ship 
Waban arrived Portland February 25, with the alfalfa ship- 
ment board. The draft and shipping documents, which showed 
their face that the draft had been drawn and seed shipped after 
February had not arrived. Respondent, without waiting the arrival 
the shipping documents, took the seed, although was informed 
that the bill lading was issued February The draft and ship- 
ping documents arrived thereafter, and the draft was paid the 
Union Trust Co., and was reimbursed the appellant. When ap- 
pellant discovered that the draft was drawn and shipment made con- 
trary the stipulations the letter credit, was too late 
reject the shipment. 

Appellant contends that did not want the seed when arrived, 
and that the shipment solely because was misled re- 
spondent’s untrue telegram; that the worth the seed resulting from 
careful resale deducted from the total cost the seed, including 
expenses, left net loss $319,339.03; that respondent’s action 
sending the untrue telegram was the direct cause the loss. 

The court has had deal recently with cases involving liability 
for information negligently given. They rest the principle that 
negligent words are not actionable unless they are uttered directly, 
with knowledge notice that they will acted on, one whom 
the speaker bound some relation duty, arising out public 
contract otherwise, act with care acts all. Thus 
defendants were engaged business public weighers. They were 
requested sellers merchandise weigh and make return 
the weight thereof and furnish the buyers with copy the return. 
The merchandise was accepted and paid for the faith the 
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certificates. The buyers afterwards found that through the negligence 
the weighers the actual weight was less than the weight certified 
the return. The defendants were held liable the buyers for the 
amount they overpaid. Cardozo, J., said: 


defendants, acting not casually nor mere servants, but 
the pursuit independent calling, weighed and the 
order one with the very end and aim shaping the conduct 
another. Diligence was owing, not only him who ordered, but 
him also who relied.’’ 


International Products Co. Erie Co., 244 331, 338, 
155 662, 664, the rule liability for negligent words was stated 
Andrews, J., follows: 


such cases arises only where there duty, one 
speaks all, give the correct information. There must knowl- 
edge, its equivalent, that the information desired for serious 
purpose; that whom given intends rely and act upon it; 
that, false erroneous, will because injured person 
property. Finally, the relationship the parties, arising out 
otherwise, must such that morals and good con- 
the one has the right rely upon the other for information, 
and the other giving the information owes duty give with 


was applied when warehouseman negligently gave wrong in- 
formation the owner goods the place storage, knowing 
the inquiry was made for the purpose having insurance placed 
thereon. See, also, Bush Terminal Co. Globe Rutgers Fire Ins. 
Co. City New York, 182 App. Div. 748, 169 734, af- 
firmed 228 575, 127 909; Cornell Law Quarterly, 539. 

Here respondent owed duty diligence appellant. 
pellant made inquiry respondent the exact date which 
the draft had been purchased and shipment made. The information 
that respondent gave the Union Trust Co. was that the letter credit 
had been drawn upon. ran all the risk its negligent act 
buying the draft after the expiry date. might anticipate that 
bought the draft the Union Trust Co. would refuse honor it. 
could anticipate that appellant would, without verifying 
the date shipment, accept the alfalfa seed merely the strength 
the telegram. Respondent did not have knowledge its equivalent 
that such would the result the misinformation, that the seed 
would arrive before the draft and accompanying documents. did 
not deal with appellant, had relations with it, and was under 
duty it. When notified the Union Trust Co. that the 
draft had been bought under the letter credit was justified 
assuming that the information was inaccurate the draft would not 
paid presentation—nothing more. The action the appellant 
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the shipment was indirect collateral result con- 
sequence the untrue telegram, but liability was created thereby 
under any rule thus far adopted this court. 

The judgment should affirmed, with costs. 


LIABILITY INSURANCE COMPANY UNDER 
BANKERS’ BLANKET BOND 


International Union Bank National Surety Co., Court Appeals 
New York, 157 Rep. 269 


The defendant company issued policy insuring the plaintiff 
bank against loss through forged raised checks checks bearing 
forged indorsements. person opened account the plaintiff 
bank and also two other banks, all under different names. 
drew checks against the other two accounts which deposited 
his account with the plaintiff. received the proceeds and the. 
checks were later returned the plaintiff worthless. was 
held that these checks were forged checks, checks bearing forged 
indorsements, within the meaning the policy and that the in- 
surance company was liable. 

This case was first tried the Municipal Court New York 
City which judgment was given favor the plaintiff bank. 
The judgment was affirmed the Appellate Term (209 
Supp. 583, The Appellate Division later re- 
versed the Appellate Term (216 Supp. 169, 663). 
The Court Appeals now reverses the Appellate Division and the 
final holding favor the bank. 


Action the International Union Bank against the National 
Surety Co. The Appellate Term affirmed judgment the Municipal 
Court (124 Mise. Rep. 842, 209 583), favor the plain- 
tiff, and from judgment the Appellate Division (217 App. Div. 
102, 216 169), reversing the determination the Appellate 
Term, plaintiff appeals. Judgment Appellate Division reversed, and 
determination the Appellate Term affirmed. 

Morris Hillquit and Arthur Moritz, both New York City, for 
appellant. 

Sidney Loeb, New York City, for respondent. 


LEHMAN, J.—The defendant issued the plaintiff bank 
policy insurance against ‘‘any loss through the payment, whether 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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received over the counter through the clearing house, mail, 
forged raised checks (genuine) checks bearing forged 
indorsements the establishment any credit any customer 
the faith such checks.’’ Thereafter one George Wagner 
opened account with the plaintiff bank. the day 
presented the plaintiff bank two checks for $400 each. They 
were drawn his order and were indorsed him. One, 
drawn the Chatham Phenix Bank, purported made one 
Charles Weber; the second, drawn the Yorkville Bank, pur 
ported made one Charles Viets. fact these checks were 
made and signed George Wagner, whose order they were 
drawn. The plaintiff bank believed these checks genuine and 
established credit for the amount the said checks favor 
George Wagner, and George Wagner thereafter drew from his 
the sum $800. The checks upon the faith 
was established were duly presented the banks upon which 
they were drawn. The check drawn the Chatham Phenix Na- 
tional Bank was returned because the drawer had account that 
bank; the other check was returned unpaid because the drawer had 
not sufficient funds his account meet the check. George 
Wagner has refused repay the plaintiff bank the money drew 
under the credit established the faith the two unpaid checks. 
For the consequent loss, the plaintiff claims this action indemnity 
under the defendant’s policy insurance. 

There dispute between the parties the 
under which the loss the plaintiff occurred. Many the facts 
were expressly stipulated. The sole question whether the checks 
upon the faith which favor the depositor was established 
were ‘forged’’ checks checks bearing ‘‘forged’’ indorsements, 
within the meaning the policy insurance. Only for loss suffered 
through such checks did the defendant agree provide insurance. 
Here appears that one man established accounts three different 
banks under three different names. the plaintiff bank was 
known George Wagner; the Chatham Phenix Bank was 
known Charles Weber; the Yorkville Bank was known 
Charles Viets. The checks drawn the three banks were signed 
the same man and the same handwriting. each the 
signature was the same that file with the bank upon which the 
check was drawn. Doubtless, each case the bank would have paid 
the check upon presentment, there had been sufficient funds the 
the man known the bank the name signed the 
check. between the signer the checks and the bank upon which 
the checks were drawn, the checks were unquestionably effective 


| 
| 
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authority the bank pay out moneys the account the signer. 
that extent they were genuine instruments, binding the signer, and 
for that reason the Appellate Division has held that the plaintiff’s 
loss not the policy insurance. not agree with 
that 

assume, though not now decide, that the word 
used the policy, bears meaning broader than does the 
criminal law the state. Under the express provisions the Penal 
Law the state, the term ‘‘forged’’ includes ‘‘false making, counter- 
feiting and the alteration, erasure, obliteration genuine instru- 
ment, whole part, the false making counterfeiting the 
signature,’’ ete. the present case find the depositor, known 
the plaintiff bank George Wagner, presenting that bank, for 
the purpose obtaining credit, paper which purports com- 
plete negotiable instrument check drawn third party favor 
the depositor payee. fact that paper had, until was in- 
dorsed the payee delivered the bank, legal inception, for 
until that time there had been delivery the drawer. The bank 
might accept the paper for what purported be; instrument 
binding two men, the maker and the payee. might and did give 
the payee credit upon the faith instrument which its face 
obligation third party. Any person may or- 
dinarily assume any name desires, but has never been held that 
may with impunity order defraud others through mis- 
take identity. Any ordinarily sign iustrument 
under assumed name but has never been held that may with 
impunity sign instrument under assumed name order 
deceive person into the belief that the instrument 
signed some other person. Here the depositor signed 
instrument under one name and the same time indorsed 
another name. One both names are assumed, and as- 
sumed for the purpose deceit. Though the paper 
and indorsed may have the effect valid order pay out any 
account standing the name signed thereto, the paper not what 
‘it purports be—a complete instrument drawn one person the 
order another and indorsed the payee. The act signing, in- 
dorsing, and delivering the instrument one person under pretense 
that there were two separate identities represented two separate 
persons was that extent ‘‘false making’’ the instrument. 

Throughout sections the Penal Law this state defining 
the crime forgery its various degrees may found, least 
implication, the legislative intent that the crime forgery includes 
the subscription indorsement instrument, any name 
fictitious genuine, ‘‘under the pretense that such subscription 
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indorsement the act another person the same name, 
person not existence’’ (section 883) ‘‘purporting the act 
another.’’ Penal Law, 887, subd. The meaning the statutory 
provisions becomes clearer when they are read the light defini- 
tions common-law forgery and the decisions the courts this 
and other jurisdictions. 

such decisions the courts have swept away distinctions based 
upon the right person the use the name, genuine fictitious, 
signed him. They have held that the test forgery whether 
person has falsely and with purpose defraud made writing which 
purports the act another. ‘‘It would difficult perhaps 
single definition the crime forgery include all possible cases. 
Forgery, speaking general terms, the false making material 
alteration addition written instrument for the purpose 
deceit and fraud. may the making false writing purport- 
(11 Gray) 197, 198 (71 Am. Dee. 703). ‘‘The falsity the instru- 
ment consists its purporting the note some party other 
than the one actually making the signature. The falsity the act 
consists the intent that shall pass and received the note 
some other Commonwealth Foster, 114 Mass. 311, 319 
(19 Am. Rep. 353). See, also, Adkins State, Tex. Cr. 577, 
63; Edwards State, Tex. Cr. 50, 108 673, 
126 Am. St. Rep. 767; Barron State, Ga. App. 342, 
214; People Bendit, 111 Cal. 274, 901, 831, 
Am. St. Rep. 186; State Wheeler, Or. 192, 394, 
779, Am. St. Rep. 119; State Young, 266, Am. Dee. 
212; Goucher State, 113 Neb. 352, 204 967, 227; 
Rex Francis, (1811) Russ. Cr. Cas. 209; Rex Whiley 
(1805) Russ. Cr. Cas. 89, 90; The King Parkes Brown, 
Leach, Cr. Cas. 775. 

this state has been repeatedly held that one may commit 
forgery the use one’s own name, that name used with intent 
deceive. People’s Trust Co. Smith, 215 488, 109 
561, 1916B, 840, Ann. Cas. 1917A, 560; People Peacock, 
Cow. 72; Graves American Exch. Bank, 205; Third 
Nat. Bank City New York Merchants’ Nat. Bank, Hun, 
475, 1070. said that these cases have application 
the case under consideration because here the checks, though signed 
under assumed names, purported and were fact the act the 
person known such name the banks upon which the checks were 
drawn. the purpose the check had been only withdraw 
moneys from the drawer’s account such bank, there would have 
been forgery. They would for such purpose have been the act 
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the person whose act they purported be. Even though the name 
which was signed might originally have been assumed with other 
fraudulent purpose, the instrument would still not false forged, 
if, fact, was made the person who purported and was under- 
stood the maker. See Hartford Greenwich Bank City 
New York, 157 App. Div. 448, 142 387, affirmed 215 
726, 109 1077, opinion below; Strang Westchester County 
Nat. Bank, 235 68, 138 739. The King Dunn, 
Leach, Cr. Cas. 57, 59, was said, and again repeated Queen 
Martin, Div. 34, 37, that: 


all forgeries the instrument supposed forged must 
false instrument, itself; and that, person give note en- 
tirely his own, his subscribing fictitious name will not make 
forgery; the credit there being wholly given himself without 
any regard the name any relation third 


Here the check was made the depositor, not his 
own, but the act third party. Credit was not given wholly 
himself, but upon the faith instrument purporting 
that third party. Through the assumption the depositor 
two names, the plaintiff bank was led believe that the check was 
what purported be: instrument drawn one person favor 
another. The instrument was falsely made, for purported 
bind person other than the person who made it. was, therefore, 
forgery under the common law and under the statutes this state. 

The judgment the Appellate Division should therefore re- 
versed, and the determination the Appellate Term affirmed, with 
costs this court and the Appellate Division. 


CHECK RENDERED VOID ALTERATION 
DATE 


Dunbar Iowa State Bank, Kansas City, Missouri, Court Appeals, 
295 Rep. 835 


check which has been altered date such manner that 
the alteration apparent the face the check, cannot en- 
even one who paid value for good faith. The pur- 
chaser, under such circumstances, put upon notice the 
alteration and not holder due course. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 61. 
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Action Phillip Dunbar and another, copartner 
under the firm name Dunbar Tour, against the Iowa 
State Bank. Judgment for plaintiffs, and the defendant appeals. Re- 
versed and rendered. 

Landis Duncan, St. Joseph, for appellant. 

Kaufman and Culver, Phillip Voorhees, all St. Joseph, 
for respondents. 


WILLIAMS, C.—This suit upon two eashier’s checks. The 
suit was brought the court Buchanan county. Plaintiff 
had judgment, and appropriate action the defendant has brought 
the case here appeal. There was agreed statement fact, which 
follows: 


admitted this case: 

Miller, deposited the Iowa State Bank Mt. Ayr, Iowa, 
the 5th day March, 1925, check what purported check 
the First National Bank Englewood, Colo., dated February 
1925, for $800, payable the order Miller, and purporting 
check was deposited said Iowa State Bank, bore the indorse- 
said Miller, and said Miller was given credit the books 
said bank for deposit $800. 

thereafter, March 1925, said person representing him- 
self Miller obtained from said Iowa State Bank two cash- 
ier’s checks each the sum $100 payable the order 
Miller one said checks being dated March 14, 1925, the other said 
checks being dated March 24, 1925. That payment for said two 
checks said Miller directed State Bank 
debit his said account $800 with the sum $200. 

said cashier’s checks were issued said Iowa State Bank 
said person and debit $200 was entered against the account 
said Miller, that the books said bank after the issuance 
the said two cashier’s checks showed that the said Miller had 
balance remaining his credit $600. That the only deposit ever 
made said Iowa State Bank said Miller was said deposit 
$800. 

the time said two checks were issued said 
Miller said bank, said cashier’s checks were postdated 
aforesaid, said bank for the express purpose enabling said bank 
send said check for $800 said First National Bank Englewood, 
Colo., and obtain returns said check for $800 before the due date 
said eashier’s checks. 

when said check for $800 was sent said Iowa State Bank 
said First National Bank Englewood, Colo., said check was pro- 
tested said Ralph Stringer Co. and payment said check 
was refused said First National Bank Englewood, Colo., the 
9th day March, 1925, but. said Iowa State Bank did not learn 
the fact that payment said check had been refused until the 11th 
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12th day March, 1925, and that said Iowa State Bank has not been 
able said check for $800 from the person whom was 
signed. 

the 7th day March, 1925, the said Iowa State Bank 
received Western Union Telegram follows: 

Joseph, Mo. 1:25 March 1925. 

State Bank, Mt. Ayr, Iowa.—Two one hundred dollar 
cashier checks lost. not pay. 

MILLER.’ 


wit, the 9th day March, 1925, the two cash- 
ier’s checks referred were presented the Iowa State Bank for 
payment the Mt. Ayr State Bank Mt. Ayr, Iowa, and were pro- 
tested and payment was refused defendant said date. 

notice protest was mailed Clinton Allen said 
date Miller, the Mt. Ayr State Bank, Tootle Lacy National 
Bank, Arnold, Hulett, and all other indorsers, including 
the plaintiffs this case. 

when said checks were presented for payment, they did not 
bear purport bear the same date the dates which had been 
originally written the time said checks were issued, but that the 
figures before the numeral ‘4’ the date each check were partly 
obliterated pens being drawn heavy circles practically 
obliterate the original figures ‘1’ and ‘2’ which had been written be- 
fore the figure ‘4’ the date, thereby changing the date said 
checks from that which they originally bore make them pur- 
port dated March 1925. That the. blots obliterating part 
the original dates each check were shown the cashier the Mt. 
Ayr State Bank well one Frank Fuller the 9th day 
March, 1925, prior the time protest said March 1925, prior 
the time the payment checks was refused the said Iowa 
State Bank Mt. Ayr. 

further admitted that the name Miller appears 
ink the back each said checks the signa- 
Miller, who opened said account with the 
State Bank and thé man whom said cashier’s checks@were issued. 

also admitted that the section the statutes Iowa pleaded 
plaintiff’s reply correctly sets out the statute Iowa. 

further admitted that plaintiff’s attorney, acting for plain- 
tiffs, wrote Plaintiffs’ Exhibit the defendant; that the defendant 
received Plaintiffs’ Exhibit the day March, 1925, and that 
Plaintiffs’ Exhibit was written Frank Fuller, attorney for 
the defendant, and that Plaintiffs’ Exhibit was written for and 
behalf defendant defendant’s attorney; that Plaintiffs’ Exhibit 
was written and mailed the defendant April 1925, the at- 
torney for the plaintiffs acting for and behalf plaintiffs; Plain- 
tiffs’ Exhibit was received the defendant April 1925; and 
that Plaintiffs’ Exhibit reply Plaintiffs’ Exhibit and was 
written Frank Fuller acting the attorney for the defendant, 
and that was authorized the defendant write Plaintiffs’ Ex- 
hibit for the defendant.’’ 
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After the agreed statement facts was offered evidence, the 
plaintiff introduced Exhibit and being the cashier’s checks sued 
on. Defendant objected the introduction the checks only for the 
reason that the checks sued had different dates from the checks 
offered evidence. 

The petition during the course the trial was amended 
show proper date the checks. Letters were introduced showing de- 
mand and refusal pay. The evidence further showed that the checks 
were cashed one the plaintiffs for its face value; that plaintiff, 
who the check, testified did not scrutinize the face the 
check and did not pay any attention the ink blots. photostatic 
copy the two checks filed with the abstract record. The evi- 
dence shows that the first figure the date both checks had been 
changed that the change was made the use different colored 
ink from that which the check was written. The second letter 
Exhibit was also changed making the figure ‘‘1’’ into 

The cashier defendant bank testified had been the banking 
business for years, and that the change the checks was easily 
noticeable casual inspection; that was very prominent blot and 
not the same colored ink originally used writing the checks; 
that the changes were made after the two checks left his hands and 
were given Mr. Miller. 

The defendant asked peremptory instruction both counts, 
which the court refused give. Upon this evidence the court sub- 
mitted the case the jury. 

was agreed that the Code the State follows: 


Instrument: Effect of. Where negotiable instru- 
ment materially altered without the assent all parties liable 
thereon, avoided, except against party who has himself made, 
authorized, assented the alteration and subsequent indorsers. But 
when has been materially altered and the hands 
holder due course, not party the alteration, may enforce 
payment thereof according its original tenor.’’ Section 9585. 


There stipulation that the Code Iowa similar the Code 
Missouri regard what material alteration. cannot take 
judicial notice the statute foreign state. Bank- 
ers’ Life Association Des Moines, Iowa, 154 Mo. cit. 618, 
999. However, assume that the law sister state 
the same the law Missouri. Bankers’ Life Associa- 
tion Des Moines, Iowa, supra. 

alteration, irrespective the Missouri statute, and renders the paper 
void. well said the Vermont Supreme Court Barton Sav- 
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ings Bank Trust Co. Stephenson, Vt. 438, cit. 641, 

material alteration one which makes the instrument speak 
language different legal effect from that which originally spoke; 
alteration which produces some change the rights, interests, 
obligations the parties the instrument. Green. Ev. par. 565; 
note, Am. St. Rep. 86. alteration the date writing, 
results altering the legal effect the instrument, changing 
the day maturity, material alteration. Wald’s Pollock, Con. 
871; Cye. 201. The date note ordinarily evidences the inception 
the undertaking, fixes the time payment, and determines the 
period limitation; and, when this the cause, any change the 
date will impart the note new legal effect and operation. Dan. 
683, 471, Am. St. Rep. 705; Lisle Rogers, Mon. 
(Ky.) 528; Miller Gilleland, Pa. 


This doctrine well supported the Missouri decisions: Para- 
more Lindsey, 63, 66, 67; Kilpatrick Wiley, 197 Mo. 123, 

Plaintiff submitted his case the theory that did not discern 
any alteration the face the check. 

Under the evidence the witnesses, the exhibits, and the stipula- 
tion, the change was such apparent upon the face the paper 
and was easily descernible inspection. 

not answer case where material alteration patent 
upon the face the instrument say that the one purchasing did 
not see the alteration, and therefore becomes holder due course. 
Mechanies’ Bank Valley Banking Co. Mo. 643; Mechanics’ Amer- 
ican National Bank Helmbacher, 199 Mo. App. 173, cit. 178, 201 
383; Paramore Lindsey, Mo. 63, loc. cit. 67; Dowling 
Bank St. Louis 216 Mo. App. 86, 267 

Respondent relies upon the case Ivan Link Jackson 
al., 158 Mo. App. loe. cit. 588. However, this case does 
not diseuss altered instrument, but only discusses the rights 
innocent parties; the paper being regular upon its face. What the 
court said innocent purchaser for value paper 
regular upon its face can have application facts such 
sented this record. 

next contended respondent, one two innocent parties 
must suffer, and the one who made the wrong possible the one 
suffer the loss. While this correct principle law, cannot apply 
material alteration discernible upon the face the paper. 
apply that principle the law negotiable instruments would repeal 
many our statutes upon that question. 

The case Jacob Kircher, Public Administrator Cass 
County, Mo., having charge estate Dunnington, Deceased, 
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Dunnington and Bertha Dunnington, recently decided 
this court, supports the doctrine laid down. The case last mentioned 
was certified the Supreme Court for the reason that there was 
conflict opinion between the judgment that case and cases de- 
cided the St. Louis Court Appeals. Grimes Whitesides, Mo. 
App. and Noah Insurance Co., Mo. App. 332, 336. The 
only grounds for certifying were that the cases decided the St. 
Louis Court Appeals was held that presumption remained even 
the face the facts, for some purposes, and that the Supreme 
Court had ruled otherwise Guthrie Holmes, 272 Mo. 215, 198 
854, Ann. Cas. 1918D, 1123. 

this case question the presumption arising the case 
alteration written instrument was presented the trial 
court nor urged here. question the burden proof was 
presented. Therefore think that this case should not certified, 
the parties have chosen not present 

Judgement should reversed, and judgment entered for de- 
fendant. 


DISHONOR DRAFT RECEIVED PAYMENT 
CHECKS 


Citizens’ State Bank Molson Spokane Eastern Trust Co., 
Supreme Court Washington, 254 Pac. Rep. 238 


Collections should made 

The defendant, Spokane bank, sent the plaintiff for collec- 
tion five checks drawn bank Molson. The plaintiff pre- 
sented the checks for payment and received from the drawee bank 
draft drawn another Spokane bank. The plaintiff then issued 
its own draft the defendant for the amount the checks. Subse- 
quently the plaintiff forwarded the defendant for collection the 
draft which had received from the Molson bank. Payment 
this draft was refused upon presentment, and thereupon the de- 
fendant, which had credited the plaintiff with the amount the 
draft, charged back that amount against the account. 
Subsequently the plaintiff brought this action recover from the 
defendant the amount the checks forwarded for collection 
from the Molson bank. was held that the plaintiff, when 
accepted the draft payment the checks, became liable the 
defendant for the amount the checks, and was not, therefore, 
entitled recover that amount from the defendant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 255. 
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Action the Citizens’ State Bank Molson against the Spokane 
Eastern Trust Co. Judgment dismissal, and plaintiff appeals. 
Affirmed. 
Ferris, Spokane, and Smith, O’Kanogan, for 
appellant. 


Graves, Kizer Graves, Spokane, for respondent. 


MACKINTOSH, J.—Although transactions two separate 
days are involved this suit, better, order make the state- 
ment the case little conflicting possible, refer only one 
them, both raise the same question and differ only the amounts 
involved. 

The respondent, bank the city Spokane, has corre- 
spondent the town Molson the appellant bank, and March 22, 
1924, the usual course business between them, the respondent 
forwarded the appellant for collection five checks drawn the 
Molson State Bank, another bank the town Molson, aggregat- 
ing $539.53, together with two checks drawn the appellant the 
sum $5.10. Accompanying these items was collection letter, stat- 
ing that the items were inclosed ‘‘for collection and Upon 
receiving the items, the appellant credited the checks drawn itself 
the account the respondent and presented the checks drawn 
the Molson State Bank that bank for payment, along with other 
drawn that bank, which the appellant had taken across its 
own counter the ordinary course business, the entire amount 
claimed from the Molson State Bank being $676.29, and that bank, 
upon presentation these checks, issued draft payable the appel- 
lant and drawn ‘‘X’’ Bank Spokane the sum $676.29. The 
appellant then issued its own draft the respondent for the sum 
$598.63 payment all the items forwarded the respondent, 
including the checks drawn upon itself. March 25, 1924, the appel- 
lant forwarded for collection the respondent the draft for $676.29, 
issued the Molson State Bank, which draft was duly presented 
the ‘‘X’’ Bank, and payment was refused because the failure 
the Molson State Bank prior presentation. The appellant had main- 
tained deposit with the respondent, and the respondent, upon re- 
ceiving the draft issued the Molson State Bank the appellant, 
conditionally credited the appellant’s account with the amount the 
draft, but upon its dishonor, accordance with the agreement the 
parties, the respondent charged back the amount such draft against 
the appellant’s account. This action was brought recover from the 
respondent the sum represented the checks, which had been for- 

warded for collection from the Molson State Bank. 
The question who bear the loss largely determinable 
ascertaining the custom obtaining between banks these communities 
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regard the method collecting items sent correspondent 
banks. The trial court found that was not the custom banks and 
bankers this state, presenting items forwarded them for col- 
lection, receive payment such items the draft the bank from 
which the items were collectable, but that: 

was the custom collecting banks such case receive 
whatever form payment was most satisfactory themselves, and, 
pursuant such custom, such collecting banks received either cash 
but whenever they received drafts they did their own 
peril. 


Although there conflict the evidence regard this 
tom, review the testimony satisfactory sustaining the trial 
court’s finding, and adopt the fact this case. Under those 
circumstances, although the rule may not universal acceptance, 
still was the rule early established this state, that, upon the dis- 
honor the draft issued the bank from which the collections are 
made given the collecting bank, this latter bank becomes re- 
sponsible the forwarding bank for the amount the items. While 
until the collection made the relation between the forwarding bank 
and the collecting bank that principal and agent, after the col- 
lecting bank has made the collections, either cash draft 
any other way which satisfied make it, and assumed owner- 
ship the amount, then the relationship between and the forward- 
ing bank one debtor and for, having accepted from the 
bank, from which collection made, payment the form which 
has selected, and having mingled the proceeds with its own assets, 
becomes responsible for the amount those proceeds the forward- 
ing bank. This was the rule first announced Bowman First Na- 
tional Bank, Wash. 614, 211, Am. St. Rep. 870, where 
was held that, when draft sent bank for collection and re- 
and that bank collects the amount and forwards draft 
the sending bank payment, the relation between the correspondent 
bank and the collecting bank that creditor and debtor. 

The same rule was reaffirmed Hallam Tillinghast, Wash. 
20, 329, and has not been changed, view it, any sub- 
sequent decision, although the Cireuit Court Appeals for the Ninth 
Cireuit, Spokane Eastern Trust Co. United States Steel Prod- 
ucts Co. (C. A.) 290 884, considering banking arising 
from this state, intimates that the rule these cases has been modified 
the decision Raynor Am. Bank, 122 Wash. 150, 
210 499, 716. But reading that case shows that 
not conflict with these earlier cases which does not refer, 
for there was only involved the deposit checks insolvent 
bank after insolvency, and the court held that such deposit did not 
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create the relation debtor and creditor, but relation trustee 
and cestui que trust, allowing the depositor receive the return 
his deposit. the federal case referred and relied the ap- 
pellant, that court recognized that the rule this state was stated 
Bowman First National Bank, supra, unless modified the 
cpinion Raynor Am. Bank, supra, but applied the 
contrary rule, resting their decision upon the ‘‘general commercial 
law the courts the United and not being the 
decisions the courts the This state not alone holding 
its rule, for find the same rule obtaining other jurisdictions. 
Am. St. Rep. 795; Young Teutonia Bank Trust Co., 134 La. 
So. 806; First Nat. Bank Wilmington Co. (C. A.) 
401; Savings Trust Co. King, Or. 228, 138 
465; Commercial Bank Penn. Armstrong, 148 50, 
Ct. 533, Ed. 363. See, also, 636; Am. Eng. 
Law (2d Ed.) 819 seq. 

Among the appellant’s citations authorities holding contrary 
this rule, principal reliance seems placed upon the case Bank 
Poplar Bluff Millspaugh (Mo. App.) 275 579, from which 
extended quotations appellant’s brief are made. While that case 
supports appellant’s theory, the facts are materially different from 
those involved the present action and might distinguished 
that ground; but, taking the case authority against the rule 
adopted this court, still recognizes that this rule has the sanction 
great many other courts. 

Appellant refers our decision Pac. Ass’n Central 
Bk. Tr. Co., 127 Wash. 524, 221 313, and Spokane Valley State 
Bank Lutes, 133 Wash. 66, 233 308, sustaining the rule for 
which contends; but examination these cases shows that they 
not the extent claimed for them. the former, the ques- 
tion was involved whether collection became general special 
deposit, and the court held that this was answered determin- 
ing the intention the parties, and, that intention having been 
consider deposit, upon failure the bank the funds 
could recovered—clearly not the question involved this case; and 
the latter case was involved the question negligence the 
failure collecting bank take cash instead draft. Here, 
course, there such question involved. 

The fact that the draft, which the appellant accepted from the 
Molson State Bank payment these collections, although made 
payable itself and items which owned itself, was for- 
warded the respondent for collection does not alter the legal effect 
the transaction. different than had this draft been sent 
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the appellant directly the bank upon which was drawn for either 
remittance itself for deposit that bank its credit, for 
any other disposition which might have directed made the 
proceeds. purely incidental that the appellant forwarded this 
draft the respondent; did not thereby transfer that draft the 
respondent payment the items which respondent had forwarded. 
That payment was intended made the appellant’s own draft, 
which forwarded the respondent cover the items sent for 
collection. 

The law having been long established, see reason for de- 
parture from this case; and, under the facts found, the judg- 
ment the trial court was correct dismissing the appellant’s action. 
Affirmed. 


LIABLE FOR FAILURE FOLLOW 
INSTRUCTIONS 


BANK 


Bock First National Bank Horton, Supreme Court Kansas, 
255 Pac. Rep. 


The plaintiff, who had contracted sell cleaning 
ing establishment, sent the defendant bank bill sale the 
property with instructions deliver the sale the pur- 
chaser upon his executing chattel mortgage the property 
secure deferred payment. The bank delivered the bill sale 
the purchaser without taking the chattel mortgage, and sub- 
sequently the plaintiff sued the bank recover damages caused 
its failure follow instructions. The bank contended that 
was not liable for the reason that was not authorized per- 
form the service which undertook perform for the plaintiff. 
was held, however, that the bank was liable. 


Action Bock against the First National Bank Horton. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Means, Hiawatha, for appellant. 

Walsh, Jr., Beloit, and Archer, Hiawatha, for 
appellee. 

MARSHALL, J.—The action one recover damages, caused 
the failure the defendant follow instructions, given the 
plaintiff the defendant concerning the delivery bill sale 
cleaning and pressing establishment. Judgment was rendered 
favor the plaintiff the verdict jury, and the defendant 


appeals. 
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The facts which the plaintiff claims the defendant liable are 
substantially follows: The plaintiff owned cleaning and pressing 
establishment Horton, which sold Marshall for $800, 
one-half which was paid and the other one-half 
deferred payments. Marshall desired obtain money from the bank 
with which make the payment cash, and desired give the bank 
first lien the property security for the money borrowed. 
The plaintiff desired chattel mortgage second the lien the bank 
secure the payment the remaining $400. sent the bank 
bill sale the property Marshall, with instructions de- 
liver the bill sale Marshall, when he, secure the $400 de- 
ferred payment, had executed the plaintiff chattel mortgage 
the property sold. The bank delivered the bill sale Marshall 
without taking chattel mortgage secure the payment the $400 
which indebtedness was evidenced note for that amount. 
Complaint made the following instruction: 


jury instructed, matter law, that the defendant 
bank, through its officers, could act agent for the plaintiff, Bock, 
the transaction the business question between the plaintiff and 
one 


The defendant contends that the service which undertook 
render for the plaintiff was ultra vires, and for that reason the plain- 
tiff cannot recover. 


incident the business banking collect checks and 
other commercial paper; but when bank insolvent, has such 
authority and commits fraud undertaking the business.’’ 


The same work, page 613, says: 


frequently happens that paper sent bank for collection 
connection with other transactions, as, for instance, where goods 
other papers are delivered only payment the paper sent 
for collection, and such case the bank must follow its instructions.’’ 


pages 619 and 620, that work uses the following language: 


collecting bank liable for not heeding instructions.’’ 


See, also, Sweet Savings Bank, Kan. 47, 542. 
quote again from 808, follows: 


national bank cannot act agent broker for others 
dealing stocks, bonds, mortgages, other securities, and especially 
guaranteeing them; nor can act broker lending the money 
others. Nevertheless, where bank has lawfully received money 
property, must account for the same its proceeds, notwith- 
standing ultra vires agreement this 
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This contention the defendant further effectively answered 
Security Nat. Bank Home Nat. Bank, 106 Kan. 303, 187 97, 
where this court said: 


banks are liable for the negligent loss property held 
them, merely for the accommodation their customers, without 
any consideration for the keeping it, except the profit derived from 
their customers doing with them their banking business. 

national bank held deed real estate the nature 
mortgage securing indebtedness due from the mortgagor 
and subject two other mortgages. The land worth 
more than all the liens and The first mortgage became 
due before the others, and the parties arranged have all the mort- 
gages and liens renewed the order which they then stood. 
agreement the parties the bank holding the third mortgage pre- 
pared the papers and sent them the defendant, national bank, 
the place where the land was situated, and where the mortgagor lived, 
with directions have the papers executed and then recorded 
preserve the liens they then stood, offering pay defendant the 
‘recording expenses, when advised the amount. The letter 
with which the papers were sent inclosed draft with instructions 
deliver one the parties upon his delivery proper release 
the first mortgage. violation the positive instructions, the de- 
fendant bank filed the quitclaim deed from the plaintiff the mort- 
gagor which released plaintiff’s lien, the release the first and second 
mortgages and the renewals those mortgages, but failed file the 
deed from the mortgagor renewing plaintiff’s lien until after the 
mortgagor had sold and conveyed the land innocent purchaser. 
After disposing the land the mortgagor became insolvent. The 
petition alleged the foregoing facts and further that the defendant 
bank and the mortgagor conspired together defeat plaintiff’s lien, 
and damages were asked against the bank for the loss occasioned 
its negligence and fraud. held: 

That the transaction was within the powers the defendant 
bank, incidental its ordinary 

That whether the transaction was within the powers con- 
ferred upon the defendant the national banking act, the defendant 
became bailee, and liable for any loss occasioned its failure 

exercise due care and diligence; 

That action may maintained against national bank 
for damages resulting from its malicious negligent torts, and that 
such the doctrine ultra vires has Na- 

tional Bank Graham, 100 699 [25 Ed. 750]. 


The defendant argues that the plaintiff action was barred the 
two-year statute limitations. The third subdivision section 
60—306, Rev. St., provides that the following actions must com- 
menced within two years: 

action for trespass upon real property; action for taking, 
detaining injuring personal property, including actions for the 


recovery personal property; action for injury the 
rights another, not arising contract, and not hereinafter enumer- 
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ated; action for relief the ground fraud—the cause action 
such shall not deemed have until the discovery 
the fraud.’’ 


The present action does not come within any the provisions set 
cut the third subdivision section 60—306 the Revised Statutes. 

The second subdivision that statute provides that the follow- 
ing actions may commenced within three years: 


action upon contract, not writing, express implied; 
action upon liability created statute, other than forfeiture 


the defendant liable the plaintiff, liable because 
entered into implied contract which undertook comply with 
the instructions the plaintiff concerning the delivery the bill 
sale Marshall. This action comes within the second sub- 
division section 60—306 the Revised Statutes. The bill sale 
was sent the defendant November, 1922. The action was com- 
menced March 25, 1925, less than three years after the transaction 
with the bank had commenced. The action was not barred the 
statute limitations. 

The defendant contends that: 


court admitted incompetent evidence.’’ 


That contention based the admission the testimony the 
wife, who testified concerning the contents the letter 
instructions written her husband the defendant bank concern- 
ing the bill sale. properly understand this question neces- 
sary set out some the other evidence. The plaintiff testified 


What next did you do? wrote letter the bank. 

Which bank? The First National Bank Horton, Kan., 
and told them— 

Means: object that. 

you know what has become that letter? sent 
the bank. 

Did you keep it? No, sir. 

Now, Mr. Bock, state near you can what that letter 
the bank contained. contained bill sale; contained 
instructions the bank how wanted that matter 


The action was tried February, 1926. June, 1925, the plain- 
tiff made written demand the defendant that furnish the 
plaintiff— 


the letter sent Bock the First National Bank 
Horton, Kan., some time during the month October Novem- 
ber, 1922, which was inclosed bill sale, and which contained 
certain instructions said 
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The testimony the plaintiff’s wife did not come within the 
prohibitions section 60—2805 the Revised Statutes because her 
testimony did not concern any communication made the plaintiff 
his wife. Her testimony concerned the contents letter. 
proper foundation had been laid for the introduction that evidence. 
The judgment affirmed. 


CHECK INSOLVENT BANK HELD NOT PAID 


Lincoln County Gibson, Supreme Court Washington, 255 Pac. 
Rep. 119 


bank Kellogg, being the owner certain warrants 
issued Lincoln County, Wash., sent them the county treas- 
urer for payment. marked them and issued his check 
drawn the First National Bank Harrington favor the 
Kellogg bank for the amount thereof. The Kellogg bank sent this 
check Spokane bank which sent the Spokane branch 
the Federal Reserve Bank. The latter bank sent the Harring- 
ton bank, which marked the check ‘‘Paid’’ and sent slip the 
Federal Reserve Bank showing that had charged the amount 
that bank. The Federal Reserve Bank, however, refused permit 
the amount charged against the Harrington bank did 
not have sufficient funds deposit with it. Subsequently the 
Harrington bank failed. County, which suffered loss 
result the failure, sought recover the amount thereof from 
the county treasurer and his bondsmen. was held that the 
check issued the Kellogg bank had never been paid and that the 
amount thereof constituted part the shortage which the county 
treasurer and his bondsmen were required make good. 


Action Lincoln County against Mary Gibson, executor 
the estate Gibson, deceased, and another. From judgment 
for plaintiff, defendants appeal. Affirmed. 

Frank Funkhouser, White Cunningham, and Graves, Kizer 
Graves, all Spokane, for appellants. 

Joseph Johnston, Davenport, Roy Fox, Spokane, and 
Pettijohn McCallum, Davenport, for respondent. 

ASKREN, J.—This action was brought recover from the estate 
Gibson, formerly treasurer Lincoln county, and from his 
official bondsmen, the sum $26,671.05. Upon trial the court entered 
judgment for the county, and the defendants have appealed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 978. 


THE BANKING LAW JOURNAL 733 


error assigned upon any the items making the judg- 
ment, save one facts concerning are follows: 
The First State Bank Kellogg, Idaho, being the owner certain 
Lincoln county warrants, called for payment, sent them the county 
treasurer, Gibson, who marked them and presented them 
the county auditor, who also marked them The county 
treasurer then issued his check favor the Kellogg bank the 
sum $6,402.44, drawn the First National Bank Harrington, 
and mailed the ordinary course business. This check was 
received the Kellogg bank, and remailed the Exchange 
National Bank Spokane July 2d. was received the Ex- 
National Bank July 7th (three holidays having intervened), 
and that bank sent the Federal Reserve Bank, Spokane branch, 
the same day. That bank thereupon sent the check, with others 
drawn the same bank, the First National Bank Harrington. 
The Harrington bank marked the check ‘‘Paid,’’ and sent slip 
the Federal Reserve Bank showing that they had charged the amount 
that bank. the time this was done the Harrington bank did not 
have sufficient funds deposit with the Federal Reserve Bank, and 
that bank refused extend credit permit the charged 
against it. Consequently, having received nothing from the Harring- 
ton bank, never paid the Exchange National Bank, nor turn 
the Kellogg bank. Within few days the Harrington bank closed its 
doors, and Lincoln county suffered large loss, for which brought 
this suit. will observed from the recitation the peregrinations 
this check that produced much bookkeeping, but 

first contended appellants that the giving the check 
Gibson the Kellogg bank constituted payment. The argument upon 
this point varied. said that under the pleadings the acceptance 
the check the Kellogg bank was payment, because there was 
denial the statement the affirmative defense the bonding com- 
pany that the check was accepted ‘‘in payment of’’ the obligation. 
But these words must construed their ordinary use, and with 
reference the rest the pleadings, and examination thereof 
satisfies that the only deduction that can made that the check 
was issued payment the obligation, but was not considered 
unconditional payment, and binding upon presentation 
whether the check was dishonored not. This comports with the 
general rule that all payments this character are presumed 
conditional payments; e., conditional upon the payment the check 
when presented the bank. 

Next, claimed that, since the county has possession the war- 
rants, the rule applied that, whenever debtor found 
possession the written evidence the debt, the presumption arises 
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that the debt has been paid. this basis argued that the county 
has failed rebut the presumption. But cannot conclude. 
has shown that there never has been payment any kind the 
Kellogg bank; but more this with reference the next assign- 
ment error, which appears the chief complaint appellant. 

this assignment urged that the facts developed show pay- 
ment. understand this claim further statement the dealings 
between the Federal Reserve Bank and the Harrington bank neces- 
sary. appears that the Federal Reserve Bank, whenever sent checks 
the Harrington bank, inclosed with them itemized statement 
called cash letter, and authorization which described the contents 
the cash letter. Whenever the bank received this letter and the 
checks had the right sign the authorization and return the 
Federal Reserve Bank, and have the amount thereof charged the 
books that bank against the balance there the the 
Harrington bank. The Harrington bank this case signed the 
authorization, but the Federal Reserve Bank refused allow the 
credit, because that time there was insufficient funds the credit 
the Harrington bank. Appellant has argued that, because the 
Harrington bank marked the check that thereby 
was made. But must remembered that could only pay this 
check the delivery the Federal Reserve Bank eash, the 
that bank order drawn it. The attempt was 
made pay drawing that bank, but, have seen, this was 
unsuceessful. 

Some argument made upon the theory that since the Federal 
Reserve Bank did not immediately notify the Harrington bank its 
nonacceptance the attempt charge with the check, must 
construed payment. But this point could only beneficial 
reason negligence failing notify immediately there was loss 
Nothing that kind shown here. The same result 
should applied this claim that the check should have been sent 
the other bank Harrington, the state bank, and that send the 
direct the bank which was drawn was negligence. Con- 
was drawn, recovery can had only the check could have been 
collected the state bank. The record shows conclusively that the 
First National Bank time after the check could have been pre- 
sented had hand more than approximately one-half the amount 
cash pay the check, and was therefore insolvent. There- 
fore, negligence were shown, damage resulted therefrom. 

This case, because its mass exhibits and the tracing the 
check through many different hands, has assumed complicated 
air. But, stripped all its accumulations, this single fact remains: 
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The county treasurer drew check payment the warrants 
the First National Bank Harrington. that time the bank was 
insolvent, and did not have funds with which pay the check. 
never has paid the check, and the bank Kellogg never has received 
the money for it. Under these circumstances find ourselves unable 
follow the ingenuity counsel the point holding that the 
First National Bank, without paying cash, successfully pledging 
its being dollar worse off, has process bookkeeping 
made payment therefor. 

Appellant contends that have adopted the rule that bank 
which charges the checks drawn the account the drawer 
has thereby made payment, and such action relieved the maker 
the check and indorsers from liability. Two cases are cited this 
proposition. The first Oregon Iron Co. Kelso Bank, 129 Wash. 
109, 224 569, 178, where one Stewart, the cashier 
the defendant bank, issued the plaintiff his personal check pay- 
ment the bill. This check was presented the bank, and, although 
Stewart did not have that amount money, the bank marked the 
check and issued its draft therefor, drawn the Federal 
Reserve Bank Portland. The Federal Reserve Bank refused 
accept the draft because the Kelso bank was insolvent. The holder 
the draft then sued the bank the draft the theory that, 
having issued its draft therefor, admitted that Stewart’s check was 
good for the face thereof, and became liable for the payment. 
held the bank liable, and doing said: 


soon the bank had taken the check, marked ‘Paid’ and 
charged the depositor’s account with the amount it, thereby as- 
sented the order the maker the check and became liable the 
holder the check for its amount, and such action the maker 
the check and all indorsers were relieved from liability. Carnegie 
Trust Co. First Nat. Bank, 213 301, 107 693 [L. 
1916C. 186] National Bank Rolla First Nat. Bank Salem, 141 
Mo. App. 719, 125 513. The check had ceased exist 
check and there had been substituted for the obligation and liability 
the 


the second case, First National Bank Commercial Bank 
Trust Co., Wash. 335, 242 356, the facts were that the bank 
Brewster had sent the Commercial Bank Wenatchee for col- 
lection checks drawn the Bridgeport bank. The Bridgeport bank, 
upon receiving the checks, issued its draft drawn Seattle bank. 
The Wenatchee bank forwarded the draft Seattle, but before its 
arrival there the Bridgeport bank became insolvent, and 
refused. The Brewster bank then issued the Wenatchee bank upon 
the ground that its failure exact money from the Bridgeport bank 
the loss and rendered liable. there said, upon the au- 
thority Oregon Iron Steel Co. Kelso State Bank, supra: 
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checks, have before stated, when they were forwarded 
the Bridgeport bank, were charged that bank the accounts 
the several drawers, and were either returned held for return 
them. This was payment the checks between the drawers 
and the several interested banks. Being such payment, there could 
recourse upon the drawers.’’ 


seems us, however, that these two cases are distinguishable 
from the case the bar. the first case the Oregon Iron Steel 
Company had right accept the draft the Kelso bank pay- 
ment the check. its act bringing suit admitted that 
had accepted the draft payment, and that looked the bank 
alone for payment. Here there was acceptance the Kellogg 
bank, any other bank acting for it, any draft other medium 
payment. Indeed, the only bank which the Harrington bank 
offered payment was the Federal Reserve Bank, and refused 
accept the kind payment offered. Quite different question would 
have been presented the Oregon Iron Co. Case the Kelso bank, 
upon presentation the check, had offered pay the collecting bank 
with draft, and the bank refused accept it. Under that state 
certainly the collecting bank could refuse allow the Kelso 
bank keep the check, and the maker could have been sued thereon. 

The second case also distinguishable. The point there deter- 
mined was that the Wenatchee bank was guilty negligence ac- 
draft place cash for the forwarded checks. But, sup- 
pose the Wenatchee bank refused accept the draft and demanded 
the cash, could any one successfully contend that the Bridgeport bank 
make payment relieve the maker charging the 
check the maker’s account, but without paying demanded? Cer- 
tainly, without delivery the collecting bank something which 
was willing and did accept, the Bridgeport bank would have 
right either mark the check charge the maker’s 
Many other authorities are cited, but think our view 
the facts prevents them from being authority upon the point here 
presented. 

Contention also made that the court erred allowing interest 
the amount the treasurer’s shortage from the date demand was 
made the county commissioners. argued that the failure 
Gibson comply with the order was not breach the bond. 
are unable see why the bond given protect the county should 
not liable for breach when Gibson was found have shortage 
his accounts. The moment the shortage was ascertained and de- 
mand made therefor Gibson was liable make good. -he was 
liable, see reason why the bond was not also liable. 

Judgment affirmed. 
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BANK ACTING COLLECTING AGENT CAN- 
NOT ARBITRARILY RETURN CHECK 
WITHOUT NOTICE 


McEnelly American National Bank St. Paul, Supreme Court 
Minnesota, 214 Rep. 922 


Where bank, through extended course dealing, 
come the agent another bank for the collection checks and 
other commercial paper forwarded it, such bank cannot arbi- 
trarily and without notice refuse accept for collection check 
forwarded the usual course business the other bank, 
and liable for the loss resulting from failure present for 
payment. 


Action McEnelly against the American National Bank 
St. Paul and the First People’s State Bank Thief River 
Falls. From judgment for plaintiff against the last-named defend- 
ant, but dismissing the action against the first-named defendant, 
the last-named defendant appeals. Affirmed. 

Perl Mabey and Chommie, both Thief River Falls, 
for appellant. 

Halvorson, Thief River Falls, for respondent. 


TAYLOR, C.—A check for $352 was issued the 
Farmers’ Merchants’ State Bank Thief River Falls Peter 
Sabo October 27, 1925, and was indorsed and delivered plain- 
tiff Sabo the next day. Plaintiff deposited the Drovers’ 
State Bank South St. Paul for collection and credit. The Drovers’ 
State Bank deposited with other items the American National 
Bank St. Paul. The American National Bank sent it, together 
with number other items, mail the First People’s State 
Bank Thief River for collection and remittance. The First 
People’s State Bank received the afternoon Saturday, 
October 31st, and Monday, November 2d, returned the 
American National Bank with notation the effect that they did 
not handle it. The American National Bank received 
November and returned the Drovers’ State Bank, which 
November 4th and immediately sent the First 
National Bank St. Paul, and that bank the same day, Novem- 
ber 4th, sent the First National Bank Thief River Falls, where 
arrived November 5th. The Farmers’ Merchants’ State Bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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which issued the check closed November 1925, and reason 
the delay resulting from the action the First State 
Bank returning the check could not collected. 

The trial court rendered judgment for the amount the check 
against the First People’s State Bank, but dismissing the action 
against the American National Bank. The First People’s State 
Bank appealed from the judgment and will designated defend- 
ant hereinafter. 

There are three banks Thief River Falls. They had agreed 
that all checks received should ‘‘cleared’’ between themselves 
shortly after o’clock each business day; and that the balance, 
less than $100, should paid cash, and, more than $100, 
should paid draft Twin City bank. Defendant suspected 
that the Farmers’ Merchants’ Bank might financial diffi- 
culties, and when the check question arrived was unwilling 
take draft issued that bank, but was also unwilling demand 
the cash contrary the mutual agreement and for that reason 
returned the check. Defendant had acted for several months the 
agent the American National Bank making Thief 
River Falls, and had handled all such collections previously sent 
it, and also accepted and handled the items, not against the Farmers’ 
Merchants’ Bank, which were sent the same letter with this 
check. 

Defendant insists that had the right refuse receive the 
eheck for collection and incurred liability returning it, but 
admits that has found authority that effect specifically 
deciding that precise question. 

Defendant cites authorities the effect that agency cannot 
created without the consent the agent and argues that, when 
received this check mail, had refuse become 
the agent the forwarding bank for the purpose collecting it. 
Plaintiff, the other hand, cites authorities the effect that 
bank receiving check for collection bound present for pay- 
ment and not paid take any further steps necessary preserve 
the rights the holder. The authorities this effect are innumer- 
able. This court has stated the rule substantially stated 
other Ft. Dearborn National Bank Security Bank, 
Minn. 81, 257; Hommerberg State Bank (Minn.) 212 
16. have not been cited any case holding specifically 
either that bank required accept for collection checks sent 
for that purpose, that may refuse accept them. 
banks make the handling such paper 
part their business, and the great body authority implies that 
the established custom banks the matter handling commercial 
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paper imposes upon bank which check sent for collection 
the duty present for payment and take any other steps 
necessary preserve the rights the holder, unless notice had been 
given that will not assume such duty respect the paper 

common knowledge that banks hold themselves out the 
agencies for the collection drafts, checks and other com- 
mercial paper, and that such paper ordinarily collected through 
such agencies. the present case, the defendant had been acting 
the agent and representative the American National Bank 
making collections Thief River Falls for considerable time, and 
had accepted without question all items theretofore sent it. 
course defendant had the right terminate its relations with the 
American National Bank decline accept paper against the 
Farmers’ Merchants’ Bank giving proper notice its intention 
so. But where, here, defendant had engaged course 
dealing with another bank which received and handled all 
commercial paper sent such bank, could not arbitrarily and 
without notice refuse receive handle particular item sent 
the usual course business the other bank, whatever right 
may have reject proffered collections under other circumstances. 
Under the here disclosed was clearly the duty 
defendant present the check for payment, and liable for the 
loss resulting from its failure so. 

Judgment affirmed. 


WAIVER PRESENTMENT AND NOTICE 


Weinbergen McConnell, Supreme Court Wisconsin, 213 
Rep. 313. 


Where the indorser note, after maturity, asks the holder 
for extension time and states that will pay, given 
additional time waives the holder’s failure present the note 
for payment and give notice dishonor. 


Action Fred Weinbergen and another against 
and others. Judgment for plaintiffs, and defendant Fred Bartels 
appeals. Affirmed. 

This action foreclose mortgage for $16,000, executed 
February 28, 1920, 160 acres land said county, secure 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 854, 1087. 
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note like amount and the same date, payable the defendant 
Bartels five years after date, with interest the rate per cent. 
per annum, payable semiannually. 

November, 1919, the plaintiffs, the owners farm about 
240 acres, sold the same the defendant Bartels. Bartels, June 
the same year, had sold farm belonging him one Clarence 
Roy, and the latter, together with his wife, agreed execute and 
deliver Bartels, part consideration for said sale, promissory 
note for the sum $16,000, secured purchase-money mortgage 
upon the land. was agreed between the plaintiffs and the defend- 
ant Bartels, the time the latter purchased the plaintiffs’ farm, that 
the aforesaid mortgage executed Roy, Roy and others, would 
assigned the plaintiffs part consideration for the sale plain- 
the defandant Bartels. 

McConnell Wilson were real estate agents Darlington, and had 
negotiated the contract from Bartels Roy. the Ist day 
March, 1920, the plaintiffs and the defendant Bartels met the 
office Kopp Brunckhorst, attorneys Platteville, execute 
the contract date November 28, 1919, between the plaintiffs 
and the defendant Bartels, but, instead offering transfer the 
note and mortgage Roy, Roy al., Bartels tendered note 
and mortgage signed the real estate firm McConnell Wilson. 
The note tendered was indorsed Bartels, without recourse. 
Plaintiffs immediately protested against this note and mortgage, for 
the reason that they were not executed the proper parties 
agreed the contract November 28, 1919, and they threatened 
cancel and annul the entire transaction. After further consider- 
ation the matter, the plaintiffs represented the defendant Bar- 
tels that they would accept the note and mortgage, upon condition 
that Bartels would absolutely liable upon the note, the same 
extent though were the maker thereof, and upon the further 
condition that they (the plaintiffs) would relieved from giving any 
notice whatsover order fix the liability Bartels indorser. 
was further agreed that the words ‘‘without recourse’’ were 
out, and that Bartels should evidence his consent thereto 
signing his initials after the word ‘‘without recourse.’’ The fore- 
going conditions insisted upon the plaintiffs were thereupon appar- 
ently accepted Bartels, and the words ‘‘without recourse’’ were 
stricken out, and annexed the words stricken out Bartels affixed 
his initials, viz. ‘‘F. Bartels upon the trial denied that these 
initials were his handwriting, but comparison thereof with his 
admitted signatures clearly manifested that wrote these initials. 

The evidence also discloses that the transaction was thereupon 
closed, and that thereafter plaintiffs had dealings whatever with 
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the firm McConnell Wilson, either the members. Subse- 
quent this transaction both McConnell and Wilson died, and their 
estates were duly probated, and the plaintiffs filed claim whatso- 
ever against their estates. 

also appears that, number occasions before the maturity 
the note, plaintiffs notice writing demanded from the de- 
fendant Bartels the payment the interest due the note, and 
the principal. While this note for $16,000 matured 
1925, and was made payable the First National Bank Darling- 
ton, was not presented the bank for payment upon the due date. 
few days after the maturity the note the plaintiffs and Bartels 
met Platteville, and this time plaintiffs made demand for the 
payment the note, which Bartels replied that was unable 
make payment that time; that would break him business; 
and further stated that would pay the note.if were given 
additional time. was thereupon agreed the plaintiffs that they 
would extend the note upon condition that the defendant Bartels and 
one Mrs. Wilson, who was then the owner the land, would join 
with the plaintiffs extension agreement. The said firm Kopp 
Brunckhorst were then requested prepare extension agreement, 
which both the plaintiffs and the defendant Bartels signed. Mrs. 
Wilson, however, refused join the agreement. 

short time subsequent thereto this action foreclosure was 
begun and prosecuted final judgment. The judgment ordered 
the court provided for deficiency judgment against Bartels. From 
the judgment entered, the defendant Bartels has prosecuted this 
appeal. 

Murphy Murphy, Platteville, for appellant. 

Kopp Brunckhorst, Platteville, for respondents. 


DOERFLER, J.—The foregoing facts substance were incorpor- 
ated the court’s findings, and are supported the great weight 
the credible evidence the case. 

Whether Roy others were financially responsible not, under 
the contract dated November 28, the plaintiffs had agreed accept 
his their note, and not the note McConnell Wilson, any 
other person persons. The plaintiffs, therefore, came prepared, 
and had bona fide intention carry out the contract 
ance with its terms, and was the defendant Bartels who appeared 
upon the scene and attempted substitute the personal liability 
McConnell Wilson place Roy and Roy and others. 
common experience business transactions that, notwithstanding 
debtor may secure his indebtedness means collateral security, 
the creditor places more reliance upon the individual responsibility 
the debtor than upon the security furnished, and such cases 
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the collateral constitutes merely additional security. That the plain- 
tiffs relied largely upon the personal responsibility Roy, Roy 
and others, made manifest the terms the agreement, pur- 
suant whieh Roy, Roy and others, were the makers 
note. Under such circumstances not surprising that the 
plaintiffs were highly exasperated when attempt was made Bar- 
tels substitute the personal responsibility Wilson 
place Roy, Roy al. fact, great was their disap- 
pointment the attempted breach the contract the part 
Bartels that they were ready cancel the entire transaction. 

Bartels fully realized the gravity the situation. had con- 
tracted purchase the valuable farm the plaintiffs, consisting 
240 acres, price and with terms and conditions entirely satis- 
factory him. When the contract was made, farm lands quite 
generally had reached the peak and there was indication 
then apparent break values. was not disposed relin- 
quish his rights under the contract. realized that was 
position then where necessity must either accede the plain- 
tiffs’ request lose the benefits his bargain. The plaintiffs, hav- 
-ing negotiated the sale their 240-acre farm the defendant Bar- 
tels, however, were satisfied with the financial responsibility Bar- 
tels. Therefore occurred them that, the personal responsibility 
Bartels were substituted place that Roy, Roy and others, 
the transaction might safely concluded. Under these 
the right impose and insist upon new terms modification the 
original contract rested mainly the plaintiffs, and they exercised 
such right, and such terms were consented Bartels. 

issue, therefore, law squarely presented whether present- 
ment for payment and notice non-payment may waived orally 
the indorser the time the indorsement made, and whether such 
waiver can established oral testimony. This issue was squarely 
presented this court early case (Worden Mitchell, Wis. 
161), and the opinion the court was decided adversely the 
here made counsel for the defendant Bartels. The 
ruling the Worden Case has never been overruled this court, 
far are able determine. the contrary, was substantially 
affirmed principle the Waterproof Paper Board Co. 
Van Buren, 182 Wis. 640, 197 338. 

While there appears irreconcilable conflict the authori- 
ties outside Wisconsin upon this proposition, also apparent 
that: 


trend modern decision and legislation favor the 
trine that waiver presentment the time the indorsement may 
proved parol evidence. Indeed, seems that the duty 


THE BANKING LAW JOURNAL 743 


demand and notice order hold indorser not part the 
contract, but step the legal remedy, that may waived any 


made the time the note executed; the time indorsement; 
before, at, after maturity; even after commencement suit 
after judgment and pending notice for new 


right any party demand notice, being condition 
for his benefit, may waived 


The trial court also held its opinion: 

after the note became due the defendant requested. the 
plaintiffs extend the time for payment, which request amounted 
waiver presentment for payment and notice 


The evidence amply supports this conclusion the trial court, 
which was substantially incorporated its findings. 
Judgment affirmed. 


ACCEPTANCE CASHIER’S CHECK HELD 
SHOW PAYMENT 


Scott Seaboard Securities Co., Inc., Supreme Court Washington, 
255 Pac. Rep. 660 


company engaged selling automobiles sold automobile 
under sale contract and assigned the contract 
securities company. Thereafter the securities company demanded 
payment the owing under the contract and the 
automobile company mailed the securities company bank 
check, accompanied letter stating that the check 
was full payment the due. This check was received 
the securities company, which indorsed and delivered its 
bank and received credit for the amount thereof. Later the bank 
back the amount the check against the securities com- 
pany the ground that payment the check had been counter- 
manded. 

Subsequently the securities company, contending that had 
not been paid, attempted replevy the automobile. was shown 
that the check bore the words stopped’’ its face, 
but appeared that the automobile company was not responsible 
for the stamping those words the instrument. was held 
that since the check was delivered and accepted payment and 
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the check, being cashier’s check, was not subject counter- 
mand, the securities company must held have received pay- 
ment the amount due it. 


Separate actions Scott against the Seaboard Securities 
Company, Inc., and others, and the Seaboard Securities Company, 
against Scott. Actions consolidated. From judgment 
for said Scott, the Seaboard Securities Company, Inc., appeals. Af- 
firmed. 

Myers, Seattle, for appellant. 

Rummens Seattle, for respondent. 


MITCHELL, J.—These two cases, consolidated for trial and 
appeal, present questions all which need not considered our 
view their controlling features. 

The Smallwood Motor Company Seattle, conditional sale 
contract dated January 1925, sold automobile James 
Dugan. was salesman for the motor company, and the car 
was be, and was, used him his employment for the purpose 
demonstration. The contract was the same day assigned 
the motor company to, and delivered to, the Seaboard Securities 
Company, and filed for record the county auditor’s office 
January 1925. While Dugan paid nothing, nor was intended 
the parties that should, the contract its face provided for 
twelve monthly payments $76.28 each commencing February 
1925. Thereafter monthly payments were made they became 
due the securities company the motor company, including the 
August payment, leaving $381.40 still owing the securities com- 
pany. The September payment not having been made, claimed 
the securities company, commenced action replevin 
September 24, 1925, recover possession the automobile from 
the meantime the automobile, which was being used 
Dugan his employment with the motor company, was all 
times for sale that company, and April 17, 1925, that company, 
through Dugan, the motor company’s place business, sold and 
delivered Scott, who paid full value for that time. 
Seott had actual knowledge the conditional sale contract the 
assignment it, nor did know that the securities company claimed 
any right the automobile, nor did know the filing for 
record the conditional sale contract. Some time September 
learned that the securities company claimed own have 
interest the automobile. Thereupon brought action 
September 19, 1925, against the securities company and others 
have their respective rights adjudicated. This action was commenced, 
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will noticed, five days before the commencement the acfion 
replevin the securities company against Seott. Scott 
complaint and also his answer the securities company’s com- 
plaint alleged, among other things, that the securities company had 
been paid full. That allegation was denied the securities com- 
pany. None the parties demanded jury trial. Judgment was 
entered Scott’s favor. The securities company has appealed. 

The evidence shows that the appellant demanded payment full 
the owing the motor company this car. The 
motor company procured from its bank, American Savings Bank 
Trust Company, that bank’s cashier’s check, payable the order 
the appellant, order pay the balance due the automobile 
and another The amount was sufficient, and that should 
applied account this was noted the 
check. was mailed the securities company the city, and 
letter accompanying the motor company specified full 
payment due this automobile. The president the 
securities company admitted the witness stand the receipt the 
cashier’s check, and that the motor company sent payment 
full. Referring the check, 


When you took that check, you took for the purpose 
being full payment these two contracts? <A. Yes, sir.’’ 


The appellant indorsed the cashier’s check, and delivered 
bank, the Seaboard branch the Dexter-Horton National Bank, and 
got for the amount it. Testimony behalf the appel- 
lant was that its bank charged the amount back its books against 
the appellant because payment the cashier’s check was counter- 
manded. The check, introduced evidence, bears upon 
its face the words ‘‘Payment Why whose instance 
those words were stamped the face the instrument, who 
was responsible for the action attempted according the import 
those words, the record silent. clear from the record, 
however, that the motor company was way responsible for it. 
Appellant contends that the result the transaction did not amount 
payment. cannot approve that contention. The 
check was delivered and accepted payment. Both parties under- 
stood and intended. That the amount was sufficient there 
controversy. The check was bank’s cashier’s check. was drawn 
the bank itself. was accepted soon issued. The act 
cult see how the maker drawer can countermand the payment 
its own obligation this kind. 


746 THE BANKING LAW JOURNAL 


724, 341, Am. St. Rep. 693, the court said: 


check, differs radically from ordinary 
check. The latter merely bill exchange drawn individual 
bank, payable demand; or, other words, order upon 
bank purporting drawn upon deposit funds, for the pay- 
bearer, demand. between himself and the bank, the drawer 
the check has the power countermanding his order payment 
any time before the bank has paid it, committed itself pay it. 
Am. Eng. Enc. Law (2d Ed.) 1079, and cited. When 
the check, however, certified the bank, the power revocation 
the drawer ceases, and the bank becomes the debtor. Morse, 
different nature. bill exchange, drawn the bank upon 
itself, and accepted the act issuance; and, course, the 
right countermand, applied ordinary checks, does not exist 
it. Randolph, Com. Paper, 588; Dan. Neg. Inst. 444; 
Parsons, Notes Bills, 288. The bank, such ease, the debtor, 
and its obligation pay the cashier’s check like that the maker 
any other negotiable instrument payable demand. applied 
the case under consideration, the rights and obligations the 
plaintiff and defendant the check question were 
those payee and maker negotiable promissory note payable 

Now this present case, the bank did not have the right 
stop payment, certainly one else did. may 
repeat that the record silent who responsible for those 
words the instrument, but clear that the motor company 
was not. 

Considering the character and purpose such instruments, 
which the Court Appeals New York the case Hathaway 
Delaware County, 185 368, 153, 113 Am. St. Rep. 
909, says, ‘‘That reason the peculiar character cashier’s 
checks and their general use the commercial world they were 
regarded substantially the money which they represented,’’ and 
considering the further fact that this case the check was given 
and accepted payment, must held, think, that the re- 
spondents’ plea payment against the appellant was established. 

Affirmed. 
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